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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION.S
77 WEST JACKSON BOULEVARD
JCTN— CHICAGO, IL. 60604-3590
APR 1% 2016
REPLY TO THE ATTENTION OF:
WW-16J
Colonel Christopher G. Beck
District Enginetr
.S, Ammy Corps of Engineers
Louisville District
P.O.Box 59

Louisville, Kentacky 40201-0059

Subject: Comments on Public Notice LR1T-201 3-635-GID; Proposed Seven Hills Mine,
Warrick County, Indiana.

Dear Colonel Becke

The 1.8, Bavironmental Protectiop Agency has reviewed the above referenced public
notice aud the related Clean Water Act (CWA) Section 404 permit application for
discharies associated with United Minerals™ proposed Seven Hills Mine, an .
approximately 1,700 acre open pit coal mine in the Highland-Pigeon Creek watershed
southeast of Elberfeld in Warmick County, Indiana The EPA has previonsly participated
in multiple inferagency site visits, reviewed and commented on the preliminary plan, and
jointly commented on this project with the U.S. Fish and Wildlife Service (FWS)
(Enclosure 1). As currently proposed, the project would directly mmpact 510.16 acres of
wetlands (of which 463.18 acres ar¢ forested wetlands), 53,840 Linear feet of sireams and
72.85 acres of open water.

Rased on our review of the previous and currently available information, and pursuant io
Part IV, paragraph 3(a) of the 1992 CWA Section 404(q) Memorandunm of Agreement
between the EPA and Department of the Amuy, the EPA is hereby notifying thie U.S.
Army Corps of Engineers (Corps) that this project may have substantial and dnacceptable
impacts on aquatic resources of national importance. |

The proposed Seven Hills project would mine through over 460 acres of floodplain

forested wetlands and 10 miles of streams tributary to Pigeon Creek. From ite

headwaters, Pigeon Creek flows approximately 50 miles through the project drea and e
bisects downtown Bvansville, before joining the Ohio River. The EPA considers Pigeon

Creek, its floodplain forested wetlands, and the Ohlo River to be aquatic resources of

natiofial importance. Project area aguatic resonrees consist of contiguous tracts of

inoréaginigly rare floodplain forested wetlands. These wetlands are diverse and

productive systems that are Jocated on floodplains and inundated by flood waters. The

Pigson Creek floodplain forested wetlands filter nufrients, excess sediments and other
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pollutants from Pigeon Creek before it epters the Ohio River. The loss of these project
area aquatic resources would also redoce habitat and the floodplain’s ability to attenuate
and store flood waters.

The CWA Section 404(b)(1) Guidelines (Guidelines) provide the substantive
enviconmental criteria against wiich this Section 404 permit application must be
evaluated, Based on our review of the public notice and associated permit application
‘materials, the applicant bas not demonstrated compliance with several aspects of the
Chudelines. These concerns are ouflined below and described in detail in the
attachments. - ~

40 CER Part 230.10(z) Alternatives Analysis

Fundamental to the Guidelines is the premise that no dischargs of dredged or fill material
may be permitted if a practicable altemative to the praposed discharge exists that would
‘have a less adverse impact on the aquatic environment.! The Seven Hills Mine would
abut United Minerals® proposed 3,085 acre High Point Mine. As proposed, these mines
would share coal slarry facilitics and other common feafures. Hanl roads and other
fearures that were proposed as components of the High Point Mine are designed to serve
both mines and, in certain cases, some only serve the Seven Hills Mine. The Surface
Miaing Control and Reclamation Act permit application for the Seven Hills Mine also
includes portions of the High Point operation in the mine boundary. Evaluating these
operations separately limits the analysis of alternatives, inclnding opportunities for a
more complete evaluation of additional practicable alternatives that reduce or eliminate
significant impacts to the floodplain forested wetlands and other aquatic resources on the
Seven Hills Mine site. Therefore, the EPA rejterates the request that the Corps treat the
proposed High Pojnt Mine and proposed Seven Hills Mine as a single project.

The Guidslines provide a rebuttable presumption that less damaging practicable
alternatives exist. To its apphcation, United Minerals highlights that 17 billion tons of
conoverable coal remain in Indiana and 130 billion wns occur within the Illinois Cosl
Basin, which includes Indiana coal. Based on the nformation provided by United
Minerals, EPA doss not believe the applicant has demonstrated that the Seven Hills site 15
the least environmentally damaging practicable alternative. For example, United
Minerals should provide a comparative evaluation of the epvivonmental impaots
gasociated with additional altematives within the same coal basin that would meet the
bagic project purpose and entail recovery from other coal reserves and holdings that it
owns or that could reasonably be obtained fhrough a parent corapany or other contractual
relationships. :

We look forward to comtinting to work with the Corps and applicant to explore practical,
cost-effective alfermatives to reduce the environmental impacts of the project as currently
proposed. Attachment 1 and 2 vespectively provide deraifed comments on the
alternatives mnalysis-and cumulative impacts analysis,

140 CFR Part 230.10()
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40 CFR Part 230.10(b) and (¢) Water Quality and Significant Degradation

The Guidelines state that a discharge of dredged or fill material may not be permitted if it
causes or contrbutes, after congideration of disposal site ditution and dispersion, to
violations of any applicable State water quality standards,” or causes or contributes to
significant degradation of the waters of the United States.> The EPA is concerned that
the proposed loss of project area floodplain forested wetlands and tibutaries wounld
increase mufiient loading and sedimentation, cavsing or contributing o the significar
degradation of Pigeon Creek and ultimately affecting the quality of water of the Ohio
River. -

The effects of multiple large scale surface mining operations and other stressors have
increasingly taken a toll on Pigeon Creek. The loss of nearly 500 acres of floodplain
forested wetlands and 10 miles of streams at the Seven Hills Mine site would add to the
nearly 400 acres of wetlands and 10 wiles of streamm impacts that have already been
permitted for surface coal mining operations within the Highland-Pigeon Creek
watershed in the Jast 8 years. The total wetland impact proposed for the Seven Hills
Mine site is larger than the total wetland impacts for all penmiited coal mines in the
Highland-Pigeon Creek Watershed. Results from initial water quality modeling
conducted by the BPA show increased sediment and nutrient Joading to Pigeon Creek and
the Ohio River based on the loss of wetlands just within the Seven Hills Mine site
footprint, Where Pigeon Creek joins the Ohio River, nutrient Joads merease by over 3,500
pounds annually and sediment loads ncrease by over 260,000 pounds annually.

The EPA’s concerns regarding impacts £ water quality are further hei ghtened by the
State of Indiana’s list of impaired waters, which identified biotic communities in Pigeon
Creek as already being impacted by Jow dissolved oxygen and high nutnent Jevels,*

. Furthermore, given the algal issues In the Ohio River in 2015, the EPA is conceined
about possible effects in the Ohio River with respect t0 safe drinking water and
recrention. We would like to continne working with you to identify eifective measures 0
better ensure proiection of water quality, consistent with the Guidelines, Additional
discussion regarding water quality concerns is provided in the attachments.

40 CFR Part 230.91-98 Compensatory Mitigation

The EPA is concerned that, based on the past performance of cornpensatory mitigation
efforts in nearby watersheds, proposed efforts to create or restore forested wetlands on
recently mined land msy not be successtul in supplying the suite of important water ‘
quality, flood water attenuation and habitat functions that existing floodplain forested
wetlands currently provide. For example, efforts to restore floodplain forested wetlands
associated with the North Millersburg Mine failed because the finished topography on
much of the reclaimed area was too high in elevation to function as floodplain forest.
That area now consists chiefly of a mixture of upland fields, upland non-forested areas
and large, shallow permanent impoundments. The EPA recommends that the mitigation

i

% 40 CFR Part 230,10(b)

9 40 CFR 230.10(c)
 YDEM, 2014 Indians Inregrated Report Appendix H, 303(d) Attachinent 1: TMDL Developmett
Schedules '
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plan he revised to ensure consistency with the requirements of the Federal Mitigation

Rule. The plan should identify appropriate performance standards, monitoring and

adaptive managemens to determine if the mitigated wetlands are developing into the i
desired resource type and providing the expected functions. The plan also needs to

include fipancial assurances to guarantee the long term management and potential for

correciive action of the mitigation sites. Aftachment 3 includes detailed comments

regarding mitigation.

Tn, light of these concerns, the EPA believes that the project may hiave substantial and
unacoeptable impacts on aquatic resources of national importance porsuant to Part IV,
paragraph 3(a) of the August 1992 Memorandum of Agreement between the EPA. and
Department of the Army régarding section 404(q) of the CWA.

Thank you for the opporfunity to provide comments on this project. Please contact
Wendy Melgin at (312) 886-7745 with.any questions you may have or to schedule .
additional discussions. ‘ |

Sincerely,

Tinka (3. Hyde i
Director, Water Division
Attachments
Overall Project Comments
Cumitlative rmpacts
Mitigation
Enclosures :

March 17,2016 USEPA and FWS letter
Millersburg I Mirie Documents

cc: Geovge DeLancey, Army Corps of Engineers (via ernail)
Michael Rickeits, Army Corps of Engineers (via email)
LeAnn Devine, Army Corps of Engineers (via email)
Scott Pruitt, US Fish and Wildlife Service (via email)
‘Martha-Clark Mettler, IDEM (via.email)
David Carr, TDEM (via gmiail)
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Aftachment 1

 Overall Project Comments
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Attachment 1 - Overall Project Comments

General Conunents '

Section 404 of the CWA requires applicants to provide enough detail in the application to
determine compliance with the Section 404(b)(1) Guidelmes (the Guidelines).! The amount of
effort and detail in the analysis should be commensurate with the level of aquatic resources

" impacted. While United Minerals has revised its preliminary application from previous

submittals, the project fails to comply with the Guidelines in that the applicant has not
demonstrated the profect is the least environmentally damaging practicable alternative (LEDPA). -
While EPA believes the proposed project is not the LEDPA and may cause significant '
degradation, the application also lacks sufficient information to make a reasopable judgement
that the discharge will comply with the remainder of the Guidelines' requirements. For example,
United Mineral does not account for secondary impacts or provide detailed mining plans.
Additionally, the proposed project fails to include all appropriate and practicable measures 1o
minimize harm to the aquatic environment as specified in this attachment. As such, the EPA
requests that the Corps deny the permit. If the Corps does not intend to derty the permit, EPA.
continues 1o recommend that an environmental impact staternent (ELS) be prepared. An BIS will
allow the Corps to identify the full range of alternatives, envirommental impacts and mitigation
oppostunities. :

Floodplain forested wetlands are a transitioual habitat between the Tiver or stream and upland
snd serve as a wildlife comidor between habitate. Nutrients are exchanged in these wetlands, with
floodwater depositing silt and nutrients and the upland contributing leaf litter and runoff. The
fluctuating water levels and nutrient rich sojls make these wetlands highly diverse and excellent
habitat for aquatic and terrestrial wildlife. Furthermore, floodplain forested wetlands provide
services that cannot easily be duplicated by man-made facilities. Dunng heavy rainfall, these
wetlands divert, store, and slow the flow of water 1o reduce flood damage downstream, filfer
nutrients (especially nitrogen and phosphorns) and sediments from water flowing through them,
sequester carbon dioxide and act as 2 sink for carbon.

The loss of over 500 acres of wetlands performing the services listed above may have a
detrimental effect on water quality and may cause or contribute to a violation. of state water
quality standards? On Indiana's 303(d) list of impaired waters, Pigeon Creck is listed as
impaired for E. coli, dissolved oxygen, impaired biofic commumities and nutrients, and the Ohio
River is listed as impaired for E. ¢oli, dioxm, total mercury and PCBs.

Arsessment of Imipacts »
Althoush United Minerals accounts for direct and cumulative impacts a3soc] ated with the

~ proposed project, secondary imypacts are not addressed as requived by the Guidelines ?

Additionally, United Mineral’s proposed compensafory mitigation accounts for only direct
impacts. Comments on Cumitative Impacts end Miti gation are addressed 1m separate
attachments (Attachments 2 and 3).

Y40 CPR 230,12
*40 CFR 23010
%40 CFR 230.11
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Attachment 1 - Overall Project Comments

Secondary Impacts .
Secondary impacts on an aquatic ecosystem are associated with the discharge of dredged or fill
material, but do not result from the actual placement of the dredged or fill material.! EPA

* pelieves all the wetlands United Mineral labeled “avoided” alony the west bank of Pigeon Creek

as well as, the wetlands and streams which extend off site to the west of the project limits, will
be subject to secondary impacts from this project. Within the project area alone, this includes
over 200 acres of wetlands and over 13,000 lmear feet of strean.

The floodplain forested wetlands to the west of Pigeon Creek are part of both palugtrine and
tiverine systems; they receive hydrologic inputs from surface water, groundwater and flood
events. Similarly, the streams on the project area receive the same hydrologic inputs as the
wetlands through which they flow. The proposed mine pit will bisect the floodplain forested
wetlands, severing the tributary streams to the west of Pigeon Creek from their headwaters and
diverting flood waters to the east of Pigeon Creek. Dunng mining opetations, the mine pit will
be dewatered and ground water levels will be drawn down and locally reduced. Roadways and

~ comveyer systems within the project area may also cause secondary impacts. At a munnum, the

secondary impact assessment should include a review of impacts to the following hydrologic
Sourees: , : ‘ :
Reduoction of suaface water sotwces
s  Wetlands and streams within the buffer on the west bank of Pigeon Creel
o Wertlands bisected by roads/conveyor systems that connect Seven Hills to High
Point
Reduction of flood sources
& Wetlands and streams within the buffer on west bank of Pigeon Creek
Reduction of ground water sousces :
o Weflands and streamns within the buffer on the west bauk of Pigeon Creek
o Pigeon Creek baseflow _
e Wetlands and streams that extend offsite to the west of the proposed project

_ United Minerals should alse describe how the water within the mining pit will be handled during

all phases of the operations.

Plany “Subject tg Change”

Tt is difficult 0 accarately assess impacts 10 aquatic resources and provide meaningful comments
when United Minerals has stated multiple times within the application that the impacts, and even
the yeason for impacts, may change, United Minerals states on page 1 the “disturbances may
include, but are not limited to, surface mining, coal haulage and ageess roads, coal prooessing,
storage and loadout facilities, mine management, maintenance and support facilities, and topsoil
and subsoil piles* United Minerals further states that its Operations Map on page 1 1s “the
general operations plan and is subject to change.” United Minerals states on page 3 of 118
application that the post-mining land uses are “subject to change due to property owner waivers
and modifications to the miining plan but are current as of May 2015.” Similarly, following the

4 40 CRR 230 11¢h)
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Attachment 1 - Overall Project Comroents

impacts table on page 19, United Minerals states “[t}he above impacts are based on the current
operations map, which is subject to change as mining commences.”’

With both the impacts and the post-mining landscape “subject to change,” EPA cannotf make a
reasonable judgement as to whether or not the proposed discharge will comply with the
Guidelines and cannot determnine if the proposed discharge includes all appropriate and
practicable measures to minitnize potential harm to the aquafic ecosystem a8 required by the
Guidelines.” |

For example, there are two haul roads labeled on the operafions map which extend 1o the east
over Pigeon Creek and impact wetlands on the west side of Pigeon Creck. However, within |
Appendix A of the application there are crossing designs which indicate the northern. crossing s
proposed as a conveyor system and the southern crossing is identified as a bridge. crossing; vot
two haul roads as indicated on the Operations Plan. Also, designs and engineered drawings are
not provided for the remainder of the baul road or conveyor system as it extends cast towards the
proposed High Point Mine (LRL-20 13-444-1jb), The construction and design of these features
could include diversion ditches and culveris for the hal road or the conveyer as it extends
through wetlands on the Seven Hills Mine onto the High Point Mine. The inclusion or exclusion
of these features could change the amonnt of direct and secondary mpacts from the construction
of features through the middle of wetlands, Further, United Minerals has not discussed why all
the haul Toads and the conveyor system are necessary and why alternative designs or points of
ingress or egress are not possible. United Minerals has not discussed why impacts to aquatic
resources which allow direct access to the High Point Mine are needed, as the processing plant s
planmed on the Seven Hills mine. This further underscores the recommendation highlighted
below and in the March 17, 2016 joint EPA/FWS letter (Enclosure 1) that the two mines be
treated as a single project. '

United Minerals does provide a general discussion on mining reclamation methods in the
Midwest and general statements on the effects of mining, such as on sofl infiltration, grownd

water recharee, and increased base flow. However, it is not clear in the Land U

se section which
ceclamation methods sould be used on site and if all of the effects of mining are anticipated.
United Minetals needs to discuss fhe specific reclamation methods proposed and deseribe

specific impacts to soil infiltration, ground water recharge, and increased base flow.

Tndependent Utiliry
Ag EPA end FWS highlighted in the March 17, 2016 joint letter, the Seven Hills Mine would
abut the proposed 3,084.6 acre High Point Mine, which is also operated by United Minerals.
Unfted Minerals’ Surface Coal Mining and Reclamation Act permit from Indizna Department of
Natural Resources (IDNR) overlaps with the High Point Mine's boundary. As proposed, the

~ Seven Hills Mine would share the coal shury pond established as a component of the High Point
Mine. Haul roads and other attendant features that would provide access 1o and serve the Seven
Fills Mine are also described in the Figh Point Mine application. Based on the information
currently available to the agencies, it is unclear whether the Seven Hills Mine would have

- independent utility.

540 CPR 230,12
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Attachment 1 - Qverall Project Comments

As discussed above, there are two haul roads which connect the Seven Hills Mine and the High
Point Mine. Both mines have proposed utilizing separate coal processing plants, Had United
Minerals submitted these mines together, the review of the project for compliance with the
Guidelines could have considered additional ways to minimize impacts and even potential on-
site mitigation apportunities though preservation, enhancement, and restoration.

Therefore, the EPA continnes to request that the Corps treat the proposed High Point Mine and
proposed Seven Hills Mine as a single project. Evaluating the two wiines as a single project
would allow for a more complete evaluation of practicable aliernatives, incloding efforts 1o
further avoid and minimize environmental impacts. The agencies’ previous letters requesting

. that both praposed mines be evaluated as a singe project are enclosed (Enclosure 2).

Agquatic Resources of National Imporiance

FEPA is concemed that the project’ s proposed CWA Section 404 discharges may result in
unacceptable adverse impacts to the Ohio River, Pigeon Creek and its floodplaim forested
wetlands, EPA considers Pigeon Creek, its floodplain forested wetlands and the Ohio River all
Aquatic Resources of National Importance (ARNI). The forested floodplain forested wetlands
along Pigeon Creek are an important and productive habitat. In addition 1o the habitat value of
natural areas, floodplain forested wetlands serve a critical role in the watershed by reducing the
tisk and severity of flooding {0 dowastream comununities by attenuating and sforing floodwater.
These wetlands improve water quality by filtening nutrients, processing orgariic material, and
redncing sediment loads before Pigeon Creek discharges into the Ohio River.®

The Pigeon Creek floodplain is an extremely valuable resource for numerous and significant
wildlife species, ncluding migratory birds, non-game wildlife, and threatened and endangered
species. Portions of the corridor contain IDNR wetland conservation aveas, and other portions
are recognized for their unusually high diversity of bird species. The permit area is bordered on
the east by an Audubon Society Important Bird Area and on the southeast by the [DNE
Bluegrass Fish and Wildlife Area, Bird surveys by Aundubon Society members in these two areas
snd in the Buckskin Bottoms area upstream of the permit area repoxted over 200 species of birds,
including 25 species of waterfow! and 14 species listed as state endangered. Given the proxiroity
and similarity of habitat, it is nghly likely that many of those bird species also use this area,

From its headwaters, Pigeon Creek flows approximafely 47.5 miles, hisecting downtown
Evansville before joining with the Ohio River. During the 1800°s, Pigeon Creck was part of the
Wabash-Erie Canal and a portion of Pigeon Creek on-site is part of the former canal. Today, the
Creek provides several recreational paths and fishing access for the public o enjoy. The City of
Evemsville has developed the Pigeon Creck Greenway Passage. This pathis a multiuse trai} that
follows the creek and then extends along the banks of the Ohio River, The Greenway also
incorporates boat launches that the City of Evansville touts as “an important urban watershed and
wildlife corridor where you might see an egret or biue heron. With its diversity of plants and
animals, the Greenway serves as an outdoor classroom and a valuable learning tool for the

§ Htip +//water. epa.zovitvpe/wetlands/botiomland.cfin
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Attachment 1 - Overall Project Comments

emvironment.” In 2004, the path was designated a National Recreation Trail by the National
Park Service.

‘Wetlands in the Pigeon Creel watershed protect the quality of the Ohio River from nionpoint
somrce pollution caused by urban runaff, agricuftural activities, and both existing and abandoned
mines. The Ohio River flows 981 miles to Cairo, Tllinas, where it discharges info the
Mississippi River. The Ohio River flows ‘through or borders six states: Ilinois, Indiana,
Kentoeky, Ohio, Pennsylvania, and West Virginia. Noupoint source pollution from urban
runoff, agricultural activities, aud abandoned mines is a'major cause of water pollution in the -
Ohio River. By volume, the Ohio River is the largest contributor of flow to the Mississippi
River. The river itself provides drinking water, hydroclectric energy, shipping routes to the
Mississippi, recreation and fishing. Several fish consumption advisories surrently exist for the
Ohio River.”

Significant Degradation
The preamble to the Guidelines states that discharges may not be permitted if they will have a
- “significantly” adverse effect on various aguatic resources. In this context, “significant” and

“aiopificantly” mean more than “trivial.”

Secondary and cumulative impacts are sxplicitly evaluated during the significant degradation
determination. Cumyulative impacts are the changes in an aquatic ecosystern that are attributable
to the collective effect of a mumber of individual discharges of dredged or fill material. Althongh

 the impact of a particular discharge may constitute a minor change in itself, the cumudative effect
of mimerons such changes can restlt in major impaimments of the water resources and interfere
with the productivity and water quality of existing aquatic ecosystems.? See Attachment 2 -
Curnulative Impacts for a discussion. As stated above, Umited Minerals does not analyze or
discuss secondary impacts within the pexmit application. This analysis end discussion needs o
be added to the applicaton. ' ‘

During mining, sediment concentrations and load rates merease dramatically compared to the
pre-mining condition.'® Total suspended solids and total dissolved solids are hikely to merease.
Increased erosion associated with mining can alter streamflow and transport sediment and '
pollutants, whicl adversely affect downstrean aquatic ecosysterns, Studies have found that

more frequent, higher daily flow volunes occur during the active phases of mining compared o
pre-mimng conditions. ! This is atteibutable to the logs of vegetative cover that normally reduces
runoff volumes and promotes infiltration. As such, the proposed loss of nearly 500 acres of
forested wetlands from this project will increase nutrient loading and sedimentation, causmg or
contributing To significant degradation of Pigeon Creek and ultimately affecting the guality of

7 http-//www.svansvillegov.org/modules/showdocument.aspx  documentid=12739

® htrpe/farsanco.org/river-factsconditions

? 40 CFR 230.11(g)

¥ Ropte, James V., 2000, “Impact Of Coat Surface Mining And Reclamation On Suspended Sediment In Three
Ohic Watersheds.” Journal of the Americun Water Resources Association (JAWRA) 36(4): B65-887.

N Bonta, James V., C. T Amerman, T.J. Haclkowicz, and W. A. Dick, 1997. Jmpact of Coal Surface Mining on
Three Ohio ‘Watersheds-Surface- Water Hydrology. Journal af the American Water Resources dssociation
(JAWRA) 33(4): 907-917.
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Attachment 1 - Overall Project Comments

water 1o the Ohio River, As stated above, both Pigeon Creek and the Ohio River are listed on
Indiana’s list of impaired waters for various poliutants. The Ohio River experienced algal
problems in 2015, which raises concerns abou the possible effects to safe drinking water,
wildlife and recreation (see Enclosure 1). :

Tn addition to localized impacts 1o water quality, the increase of nutrients, and specifically
nitrogen. in the watershed has had a demonstrated effect on water quality. The United States
Geolopic Survey (USGS) published a study on the percentage of nitrogen from interior
watersheds delivered to the Gulf of Mexico. The USGS identified the Highland-Pigeon Creek
watershed as one of the watersheds that contributes more than 90% of its nitrogen to the Gulf 12
EPAs initial Soil Water Assessment Tool (SWAT) modelling results, which do not include

~ cumulative impacts of mining; indicate that the loss of the wetlands along Pigeon Creek would
increase nuirisnt and sediment Toads to the Ohie River by an anonal amount of over 3,500
pounds and over 260,000 pounds respectively (see Enclosure ).

Section 404(b) (1} Guidelines Anatysis .

EPA has serions concemns with the project as proposed due fo the availability of less damaging
pracncable alterparives, the inadequacy of avoidance and minimization measures, failure to
consider any secondary impacts, and an inadequate corapensafory mitigation proposal, Detailed
comments on curulative impacts and thé proposed mitigation are included 1 Attachment 2 —
Cumulative Impacts and Artachment 3 — Mitigation respectively.

Least Environmentully Damaging Practicable Alternative

Tn accordance with 40 CFR 230.10(a) “...no discharge of dredged or filt material shall be
permitted if there is a practicable alternative 1o the proposed discharge which would have less”
adverse impact on the aquatic ecosystem, so long as the impact does not have ather adverse
environmental consequences.” Based on the information provided by United Minerals, the
applicant has not demonstrated that this site is the LEDPA. Identification of the LEDPA is
achieved by performing an alternatives analysis that estimates the direct, secondary, and
camutative tmpacts to jurisdictional waters resulfing from each alternative considered.

United Minerals estimates in the application that the Seven Hills Mine has ~12 million
recoverable tous of coal valued at $480 million. The discussion on page 35 of United Minerals®
application highlights that 17 billion tons of recoverable coal remain in Indiana and 130 billion
tons occur within the Nlinois Coal Basin, which includes Indiana coal. United Minerals then
otates that the Indiana reserves would maintain the State of Indiana’s curvent extraction rate for
500 yeurs and separately the entive Ilineis Coal Basin could meet the Upited States coal
demands for over 100 years based on cuirent extraction rates. With soch large reserves
repnaining in lodiana alone, it is reasopable to consider that less damaging alternatives exisl
within the basic project purpose to mine coal in Indiana, although United Minerals® broader
stated purpose which is to “produce brruminous coal by surface mining methods to contribute to
power production for the United States,” As the Guidelines provide a rebutiable presumption
that less damaging practicable alternatives exist, United Minetals should provide a COTparative

12 Richard B. Alewander, Richard A. Snith, and Gregory B, Schwarz, “Effect of stream channel size on the delivery
of nitrogen to the Gulf of Mexico™, Nagure, 17 February 2000, Vol. 403

an
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Attachment 1 - Overall Project Comments

evaluation of the environmental impacts associated with addifional altermatives within the same
coal basin fhat would meet the basic praject purpose and entail recovery from other coal reserves
apd holdings that jt owns or that could reasonably be obtained through a parent company or other
contractual relationships.

Avoidance and Minimization

Avoidance and minimization of ipacts are svalnated during the sequencing required by the
Cruidelines.® Tn order to comply with the Guidelines, the applicant must demonstrate that all
practicable steps have been taken to avoid and minimize unavoidable impacts to the maximun
extent possible and finally, fo compensate for any unavoidable losses.

As stated above, the general narure of the operations plan and United Minerals” uncertainty of
impacts impedes the review of the proposed project atid prechudes meaningful comments on
imimization efforts. While United Minerals incorporated a physical buffer to Pigeon Creck as a
minimization measure, it did not analyze or address the secondary impacts that would occur 1o
those waters in the “buffer” along Pigeon Creek. Likewise, the application does not contain any
specific designs of attendant features. Nor does the application contain a discussion on why haul
road and conveyor belt access 1s needed between the two mines and why those features had 1o be
placed through wetlands and not confi gured differently to avoid or reduce impacts to aquatic
resources. Further, Unfted Mineral did not deseribe or discuss how water purnped from the pit
would be handled and discharged. If a divect discharge from the pit to & water of the US is
proposed, a Clean Water Act section 402 National Pollution Discharge Elirnination System
permit would be required. EPA 18 not aware of any applications submitted to the Indiana
Department of Environmental Quality by United Minerals for this project to date.

Environmental Justice Analysis

EPA’s comments are pursuant to Executive Order (E.O.) 12898 {Federal Actions 10 Address
Environmental Justice in Minority Populations and Low-Income Populations) and E.O. 13045
(Protection of Children firom Environmental Health Risks and Safety Risks) The applicant’s
determination that there are no disproportionately high and.adverse impacts to communities with
RJ concems is premature, given the inadequacy of the data, analysis, and conclusions presented
by United Minerals.

Inadequate date’ :

For EJ analyses, EPA recommends the uge of Census tract-level data when available and where
appropriate, as opposed-to county-level data. Census tract-level data is readily available from the
.S Census Burean American Community Survey (ACS) 2008-2012 five-year surnmary data.
Typicelly, use of coarser data (such as county jevel) can mask pockets or artificially ditore
presence of vulnerable populations that could potentially be impacted by the project. Using

"RISCREENM EPA determined that potential disproportionate jmpacts to vulnerable populations

near the project area may occur as a yesudt of the proposed project (see discussion below
regarding impacts to children under the age of five). If the applicant coptinues to rely on county-
lovel data for the appropriate geograplic unit of analysis, EPA recommends 1t provide a xationale

40 CFR 730.10(d)
4 BPA s publicly-available EI analysis tool (hitps://www, spa.govie)sereen)
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defending this decigion in its persit application or future modifications to the curent
application.

In addition to providing demographic data at the Census tract level, EPA also recommends the
applicaut include both maps and tables with raw data, in addition to percentages for the Census
tracts that may be divectly or indirectly impacted as a result of the proposed project. Maps,
particularly at the Census-tract level, help demonstrate a spatial relationship between potential
impacts and affected commuaities.

EPA notes that the unassigned table on page 54 includes percentages of “white alonie, not
Hispanic or Latino,” but does not include a breakdown of data on minorities in the area. EPA
recommends including data pertaining to minority populations in the project area, meluding raw
‘numbers and percentages. ‘

Analysis and Premature Conclusions .

Per B.0. 13045, amalysis and disclosure of potential effects to young children 1§ NeCessary
because some physiological and behavioral traits of children render them more susceptible and
vulnerable thar adults to envirorimental health and safety risks. Children may be more highly
exposed.fo contaminants because they generally eat more food, drink more water, and have
higher inbalation rates relative to their size. They may be more vulnerable 1o the toxic effects of
contaminants because their bodies and systems are not fully developed and their STOWINg Organs
are more easily harmed. The applicent has already identified that W armck County, Indiana,
exceeds the state and national percentages for persons under the age of 18, and 1ts analysis
assummed that this was because higher populations of children live in larger populations centers,
some four miles away from the proposed site. However, EISCREEN reveals a high number of
children under the age of 5 in one of the Censng tracts within the project area. Therefore, the
analysis should include information on potentially adverse tmpacts to children as a result of the
proposed project. ’

The project area is in attaimment for all six commonly foumd air pollutants (also known as
“criteria pollutants”). However, EIS CREEN reveals elevated levels of annual fine particulate
matter (PMa.<). EPA is concerned that continued release of ajr pollutants as a result of the
proposed project, including PMj 5, will potentially cause adverse Tmpacts to yulnerable
populations, such as children under the age of five (see above documentation that vulnerable
populations exist in project aves). According 1o EPA’s America’s Children and the
Fnviromment’ report, exposice to particulate matrer aggravates respiratory and cardiac
functions. Tn ohildren, this trandlates to decreased lung function growth, exacerbation of allergic
symptormns, and increased respiratory problems. EPA recommends the applicant provide an
analysis that addresses potentially continued or increased impacts as 2 result of the proposed
project to children under the age of five. ‘

Based on the inadequacy of the alternatives analysis discussed above, EPA. is nable 10
determine whether other alternatives have less impact on communities Jiving with EJ concerns.
We believe United Minerals® determination that there are na disproportionately high and adverse

18 ptps:/ivesvw epa.gov/ace
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impacts as a result of the proposed project is prematuce and not supported by the provided data
and analysis.

CWA Section 404 Corps’® Public Interest Review ‘

Within the Section 404 permit review, the Corps must take an applicant’s purpose and need into
account during their public interest review.’® The applicant’s stated purpose and need is an
expression of the underlying goals for the proposed project. ‘

BPA is concerned that United Minerals has not provided information to demonstrate project
need, which should consider the current demand, market conditions, and currently avatlable coal
from ofher sources. The application states that mining will be based on market conditions, but
does not substantiate that there is a market demand as discussed in the application on demand,
usage and production are based on various data from 2009 through 2011. ' )

Tndiana coal production is down 7.2% over the previous year.!” This drop in production can be
attributed to a decrease in coal demand domestically as well as globally. U.S, coal consumption
decreased 11% between January and July of 2015, with coal electricity geperation falling to 36%
of total generation, down from 50% ten years aga '® Reuters reported in November 2015 that in
September 2015, natural gas surpassed coal as the Jeading power sougoe in the U.S.P Overseas,
China’s imports have fallen by 31% and use has declined by 5% between January and Auguast '
20152 Lendexs have also recognized the decline in coal. Major banks, such as Wells Fargo,
Morgan Stanley, Bank of America, and Citigroup have all vowed 1o cut financing to coal mining
projects due to both their adverse effects on the gl obal climate as well as low expectations for a
rise in fufnre coal mine demands,® _ ‘ '

The coal reserves in the proposed mine are owned by Peabody and Alcoa. The application
should apalyze both companies’ curréat demand, the coal tormage at current stockpiles, and the
coal reserves at operating mines, EPA notes that there arc other coal companics 1. southern
Indiana that are managing excess coal from cumrently operating mines. For example, on
November 3, 2015, it was reported that nearby Duke Energy in Indiana was attempting to reduce
its cument stockpiles through deferment of contracts and resale.”*

In light of these factors, the applicant needs to clearly demonstrate the need for the project.

?

6533 CRR 2204 (3)(DE ‘

17 http:/fooalvalleynews.com/mews/business/115 1i-s-coal-production-continnes-fo-trend-below-20 14

3 prtpe/fwvrw huffingtonpost.car/ entry/coal-consumption-decrease-greenpeace-study_564006¢7 £4b0411d43071207d
15 Yuitp:/Awww.renters.com/article/2015/12/01/0s-usa-natgas-coal-

SATSKBNOTES2K 2015120 #0589 Zvs B2 ZEGIbCR 87

20 Wigyr://money.con.cam/2015/12/0 1 finvestin glpm"is»climamnr,aucs—v.'aﬂ-sﬁ*eetwbanks—coav

A hftp:/lwww.platts.com/latest~newsfalecn*i&powsr/louisw'.lle—lcenmclq/dake-energy—jndjana—defers—coai~deliverios;«
a§-21403101 ?hootpasﬁd=a@ccf05¢46f633c?9f1febdd0359{:?! 9b
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Specific Comyrents
Below are comments op specific statements made by United Minerals in its application:

Land Use - Page 3
The following post-mine land uses are subject to change due to property owner
watvers and modification to the mining plan but are current as of May 2015.

As diseusséd above, the lack of certainty on the post nining landscape and potential
modifications to the mining plan make it difficult to accurately assess direct, secondary and
cumulative impacts. Based on the proposed changes in the Jocation of the aguatic resources in
the post-mine landscape shown on the Mitigation Map; United Minerals does not propose 10
reestablish the connections between the offsite wetlands and the proposed forested weflands.
This segregation of resources offsite should be accounted for when assessing secondary impacts.

Land Use - Page 4
Coal mining in the Midwest wtilizes water control stractures such ag ferraces
which in tum slows the runoff velocity, This significantly reduces crosion and
transport of suspended solids-as compared to typical runoff in areas with an
agricultural land use. Site reclamation produces topographic relief consistent with
the Iocal area and incotporates many erosion control methods such as terracing
and dry-dam structures to control runoff velocity.

While United Minerals characterizes some mining reclamation practices in the Midwest, it does -
not discuss which reclamation and erosion control pragtices would be applied on sife nor where
those practices would be applied. For example, Urdited Minerals discussed water control
structures that include terraces and dry dams; however, given the project’s location 1n the
floodplain of Pigeon Creek, 15 not clear if these techrigues would be nsed or where they would
be located, The application and location of these practices could affect the amount of secondary
impacts and impacts to downstream water quality ‘

Groundivater - Page 24
There are po known residential gronndwater wells or wellhead protection zones
that esist in or within 1,000 feet of the permiit area, The so called vesidential water
wells in the area are wells in name only, in that the originally manually dug
cavities that were constructed as water wells, have out of necessity been
converted to cistomms, or simple underground storage vessels. These vessels are
regularly refilled with water obtained from the local public utility and heuled to
each specific site by tanker trucks.

BPA is concerned about the water wells that may be affected despite United Minerals® referenoce
to “so called drnking water wells,” Based on United Minerals’ narrative, it is not clear how
many of these wells would be fmpacied and what their purpose is (L.e. demlidng water,
agriculture, and industvial), These features should be quanfified and essessed for impact under
the Corps® Public Interest Review.

10




EPA-R5-2018-0056560000049

May, 2.2016 2:56PM US ARMY CORP NEWBURGH REGULATORY No. 0078 P 17

oo

Attachment 1 - Overall Project Comments

Groundwater — Page 51 ,
Mining end mine reclamation result in increased soil mfiltration. . Mined soils
function as a groundwater stovage system that slowly release nfiltrated water
resulting in diminished flooding downstream... In lower elevations, actnal base
flows could be sastained or elongated depending on the permeability of the spoil.

EPA believes that if an increase in baseflow ocours post mining, an increase in TDS and
other minerals will also accur due to the infiltration of water through mine spoils. Given
the proxifmity to downsiream waters, EPA does not agree that impacts will be isolated to
the immediate mined area as United Minerals asserts on page 4. This secondary effect on '
groundwater chemistry and change in base flows should be quantified and mitigated.

11
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Curnulative Inpacts — Overall Comments

In order to fully analyze the past, present, and reasonable foresesable impacts as required under
the National Fnvironmental Policy Act (NEPA) and the Guidelines,! the applicant should
prepare a cumulative impacts analysis that details the changes in hydrology, drainage patterns,
and channel composition in the watershed. Impact assessments for wetlands should include
direct, cnmulative and secondary impacts from previous and current actions, s well ag impacts
1o surface and ground water hydrology from future actions. As indicated in Attachment 1,
General Comments, United Minerals does account for cumulative impacts associated with the
proposed praject, but secondary impacts are not addressed in the revised application ag required
by the Guidelines.

Curaulative impacts are required as part 6f the factual determinations required under the
Guidelines.® Cumulative impacts are the changes in an aquatic ecosystem, that are aftributable to
the collective effect of a number of individual discharges of dredged or fill material. Although
the imapact of a particolar discharge may constitute a minor change in itself, the cumulative effect
of rumerous such changes ean result in a major impairment of the water resources and interfere
with the productivity and water quality of existing aquatic ecosystems.? Tnthe revised
application, United Minerals provides an assessment of the Clear Branch-Pigeon Creek
Watershed (i.e. 12-digit Hydrologic Unit Code (HUC) watershed scale). However, EPA believes

- the scope of United Minerals cumulative impact assessment needs to be revised because the
assessment is focused on the smaller watershed and not the entive Highland-Pigeon Creek
watershed. ' ‘

Seope of Cumulative Impacts Assessment :

As mentioned in Attachment 1, General Comments, EPA used the Soil and Water Assessment
Taol (SWAT) model, to assess the 8-digit HUC Highland-Pigeon Creek watershed. The fnitial
modelling results indicated that project impacts would have a measurable effect on both Pigeon
Creek and the Ohio River, This was a conservative esfimate becanse modelling did not inclnde
data from the Indiana Department of Natural Resources ([DNR) indicating that past mining
impacted 26.4% of the ndiana portion of the Highland-Pigeon Creek watershed. Including
these additional impacts into the model would have increased the effect of cumulative impacts on
downstream water quality. Table 1 and Figure 1 illustrate the locations of past mimng. ’

L 40 CFR 230.11(g)
240 CFR 240.13(h)
340 CER 230.11 (g)
140 CFR 230.11(g)
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Table 1. Acreage and square mile summaries of the cumulative footprints of various stages of
mining activities in the Highland-Pigeon Creek watershed (8-digit HUC 05410202)

Mining Activity in Indiana Poxtion of Highlxnd-Pigeon. Acyes Square Miles

(HUC 8) Wateyshed '

Actively yemoving overburden and/or coal evmmtlon . 26,856 42

Overburden removal and coal extraction complete. 7,308 11

Permiit bonded - no overburden removal or ¢odl extracted S 4,899 8

Temporary ¢essation of operationy 10 - ~0 :
Reclaimed Mines 23,135 36 :
Tatal | 62,208 97 1 |

Figure 1. Cumnlative Ympacts of Active and Reclaimed Coal Mines in the Highland-Pigeon
Creek 8-digit HUC (Indiana Portion)
Cumulatlve Impacis
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EPA believes that United Minerals’ nartow focus on the Clear Branch-Pigeon Creek is not
adequate to dssess the cummlative impacts of surface coal mining. The effects on'the
downstream portiotis of Pigeon Creek and the Ohio River justify including the entire Indiana
portion of the Highland-Pigeon Creek watershed into a revised cumulative impacts assessment,

Szgngi’ cant Degradation.

Although the cumulative impacts anglysis needs to be revised to include the largér wateished, ‘
United Minérals’ assessment estimated that several thougand acres of Wetlands were impacted i
from past mining activities, United Minerals went on to state in its assegsment that there is the '
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Attachment 2 — Cumnulative Impacts

potential for hundreds of additional acres of wetland impacts from future mining in fhe Clear
Branch-Pigeon Creek Watershed Alone.

United Minerals® cumulative susface effects summary within the Glear Branch-Pigeon Creek
Watershed on page 39 of the application:

3 I

Clenr Brasch-Pigeoa Creck 22,960 10,940 477

United Minetals’ estimate of impacts within the Clear Branch-Pigeon Creek Watershed on page
40-of the application:

Clear Branch-Pigeon Creak 10,940

United Minerals® estimate of future impacts within the Clear Branch-Pigeon Creek W atershed on

1

Clear Branch-Pigeon Creek 4062, 153,160 700

gy plinnh

- The tables above, provided by tho applicant, Jerionstrate that, even. without considering the
cumnulative or secondary impacts within the context of the larger Highland-Pigeon Creck
watershed, the loss of streams and wetlands tributary to Pigeon Creek has been substantial.
Therefore, the continued loss of these resources, as a result of the proposed project, wiay cause ot
contribute to the significant degradation of Pigeon Creek. The preamble to the Guidelines states
that dischatges may not be pa;mittéd if they will have “significantly” adverse effects on various
aquatic resources. In this context, “gignificant” and “significantly” yuean more than “tyivial.”

Characterization of the Timing of Coal Mining Impacts N

In the application, United Mineials stated that co al mining activity in Wairick County dated back
to the 19 centmry. However, axeview of historio United States Geologic Swvey (USGS) Maps
indicates that surface coal mining within the Highland-Pigeon Creck watershed occurred
primarily after 1963, The three maps below show previous surface mining in the Highland-_
Pigeon Creek watershed, existing surfate mining, the locition of the proposed Seven Hills and
High Point Mines, and the location of impaired reaches ot Pigeon Creek.

3
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Figure 2
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Figure 4 ;
Locations of Surfgce Mining In the Highland-Plgean Creek Watetshed {2001)

A, blzgpivsd orygen, Tiprimd
blailn communtiies, auidenty
§ Dlasolyed opygen, nukisots

[ e TR o e T T B ERUCCEIOR R s RPN AN
' | pigann Gk fmpairmante |}

. bagond Lol T
% e farton of the byl [ %) Hapalred Dloda ¥
mmumwoowm%q Eommuniiles "
— | L ool K

s NGOV Re S o Plgnan Gresh (013}
L’jg VIO TGN BymbS 27 Yora
YRGS Tope 0 o - P Dipposal
Friodo it

Aaven Hivs e Baudoy

i g;
Bpsgmap dénved oy USOANROS-NCEE
{ilyitest Raclir Graphis MSID tdeiafe: dape {200}
3t s the USDANRCS Nofianaf Grospaliat Ceiler
14} of Eroetleace. Data b not dralable el
: wmwfo& Prgon Grpek was sxisatted fon
teatmnal Hydrograghy Datxel. tmpnited
Frencheaweds durlyed from fndiana Depadment.
50 1 Grivironments] #ontgemant 20714 Draf 3634 1.
st apaasmant unit dala.

-{f I i T LIPS ¥ b 41 EL0 row v e

The increase in mining operations in the watershed from the 1960°s to present day conhibuted to
the impainment of Pigeon Creek downstream of mining activities, It is important to note that the
reach of Pigeon Creek bordered by floodplain forested wetlands is considered unimpaired, as
shown on TDEM’s online 303(d) Tool. Howeves, IDEM is curiently considering listing that
portion of Pigeon Creek downstream of the proposed project for total dissolved solids, F. coli,
nuhients, and dissolved oxygen. The changes in impaiiments downstream of mining activity
suppoits EPA’s position that the proposed miine may significantly affect Pigeon Creek:

Intensity of Contemporary Impucts

Table 2 shows divect mining impacts over the past 8 years 1n tlie larger Highland-Piggon Creek
watershed, EPA found that direct impacts to 352.67 acres of wetlands and 527,689 linear feet of
streams weye authorized by the Corps through CWA Section 404 Individual permitg fox surface
coal mining opérations, The most recent impacts wete authotized by the Corps in February of
2016, While EPA does not believe the cumilative irypacts analysis should be limited to the past
8 years, we note that 24.9% of the 56,299 actos of land affected by surface coal has been
permitted within that time fiame.

$ hitp://erww,in.gov/idem/nps/pages/e303d/index.hitrnl
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Table 2 Direct Mining Impacts in Highland-Pigeon Creek Watershed

Mine Coxps Project # Mine area | Total Wetlands (ac) | Total Streava (If)
, ‘ (ac) ' ‘

Liberty LRL-2010-218-gjd | 1,646 105.8 20,343

Libetty LRY.-2014-336-gjd | 136 4 5,035

Amendment

Wild Boar LRL-2008-228-gjd | 8,853 14533 346,309

Somerville LRL-2010-00953- | 946 2787 37,365

South Or -

Amendment2 , ‘

Somerville LRL-2013-0423- 1,746 - 33.07 ' : 84,353

South sew

Amendnent 3 : )

West 61 North | LRL-2007-1330-A~ | 233 6.5 11,889

Amendment | gid ’ : »

Cardinal Mine | LRL-2009-937~rjb | 439 0.1 22,395

Total 3 13,999 353.07 521,689

The two Liberty Mines are located to the south and east of the proposed Seven Hills Mine. The
Libetty mine permits, shawn in Table 2, anthorized impacts to 139.8 acres of wetland and 25,378
linear feet of stream. Table 3 highlights the additional wetland and stream impacts which may
result from. the proposed High Point Mine and Seven Hills Mine. These three adjacent mines
would cumulatively impact over 135,000 linear feet of streams and nearly 700 acres of wetlands,
with the vast majority of impacts occurring within the Clear Rranch-Pigeon Creek watershed.
The combined footprint of the three mines would caver 18,762.6 acres, or 28.5% ofthe Clear
Branch- Pigeon Creek subwatershed and 7.9% of the larger Highland~Pigeon Creelc watershed.

Table 3 Direct Impacts Proposed for Soven Hills Mine and High Point Mine

Mine Mine area (ac) | Total Wetland Impacts (ac) | Total Stream Tpacts (i)
Seven Hills | 1,678.6 510.16 53,840 |
High Point 3,085 457 ‘ 59,347

[ Total 4,763.6 555.86 113,187

While there have been large impacts i the watershed during the past 8 yeats, the total wetland
impact for Seven Hills is more than all the recently permitted coal mines combined in the
Highland-Pigeon Creek watershed. This would is the single largest wetland complex proposed
for impact in the southern Illinois Basin within the last eight years. EPA belicves that the Seven
Yills Mine may cause ot contribute to the significant degrad ation already expressed in both the
Clear Branch-Pigeon Creek and Highland-Pigeon Creek watersheds, and that those impacts may
have & detrimental effect on the water quality of Pigeon Creek and downstream waters.
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Compensatory Mitigation Plan

United Minerals proposes to mitigate for 510.1 6 acres of wetland (462.18 acres palustrine
forested, 27.13 acres palustyine emergent, 1981 acres of palustrine serb-shrub, and 1.04 acres
of palustrine unconsolidated bottoraland) and 53,840 linear fest of ephemeral, intermittent and
perennizl streams using a combination of on-sife stream mitigation, and on-site and off-site
wetland mitigation, in and out-of-type. Approximately 49,627 linear feet of stream is proposed
to be constructed on-site in the approximate original contour. o

Compensatory mitigation is the last step in the sequence during a Clean Water Act (CWA)
Section 404 permit review.! An in-depth djscussion regarding mitigation is premature without a
demonstrated need for the project and subsequent determination of measuros to avoid and
minimize impacts to streams and wetlands, However, FEPA has reviewed the proposed on-site
and off-site compensatory mitigation plans and offers the following comments at this time,

United Minerals® compensatory mitigation plan (the plan) doss not consider and compensate Tor
the secondary, cumulative, and temporal effects of this project on the immediate and greater
watershed. With two active and proposed abutting mines in the same watershed, the analysis
needs to factor in the impacts from these mines when planning mitigation.

The plan does not address all components of a compensatory mitigation work plan as required
under the 404(b)(1) Guidelines (Gu delines).? Of the twelve required components ofa
compensatory mitigation plan, the plan fails to provide the following:

¢ The manmer in which the resource functions of the compensatory mitigation address the
needs of the watershed and ecoregion;” - _

o A description of factors considered when selecting the off-site mitigation site;
specifically the practicability of accomplishing self-sustaining aqualic resource
restoration and ephancement;®

o An adequate description of site protection instruments for the proposed compensatory
mitigation sites;” :

o An adequate rationale for the determination of credit ratios;®

o  An adequately detailed mirigation work plan which details constroction methods, timing
and sequence, sources of water including connections to existing waters and uplands,
plans to control invasive species, water management plan and a grading plan;’

o An long-term management plam®

o An adequate adaptive management plan;” and

«  Appropriate financial assurances. '

140 CFR 230.51(¢)

2 40 CRR 230.94(c)

40 CFR. 230.94(¢)(2)
140 CFR 230.94(c)(3)

5 40 CFR.230.94(c)(4)

? 40 CFR.230.94(c)(6)
140 CFR.230.94(cX(7)
840 CRR 250.94(c)(11)
® 40 CFR 230.94(c)(12)
1040 CFR 230.94(2)(13)
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Credit ratios determination

The mitigation ratio proposed for foresied wetland is 2:1. In support of this ratio, the applicant
states that off-site mitigation will begin once the permit is issued, thereby offsetiing both
temporal and cumulative loss. This proposed mifigation 7atio i3 not sufficient grven the valuable
functions of the resonrees proposed 1o be impacted, the temporal loss of function between the
time of impact and mitigation, the Jength of time needed for the raturation for forested wetlands,
and the risk of failure in establishing forested wetlands. According o national wetland status
and trend reports published by U.S. Fish and Wildlife Service, forested wet] ands have
experienced the greatest decline of all wetland types. More importantly, forested wetlands are
extremely difficult to testore/create and take up to 20 years to become fully functional,

EPA yecommends that the applicant be required to mitigate for forested floodplain wetlands at a
ratio of 4:1. This is appropriste given that the Federal Mitigation Rule states that the district
engineer must require a mitigation ratio greater than one-to-one where necessary to account for
the method of compensatory mitigation (e.g., preservation), the likelihood of success, differences
between the functions lost at the impact site and the functions expected to be produced by the
compensatory mitigation project, femporal losses of aquatic resource functions, the difficulty of
restoring or establishing the desired agnatic resource type and functions, and/or the distance
between the affected aquatic resonrce and the compensation site:!? For mitigation to be
considered successful, performance standards in the plan would have to be achieved. Tt is our
wnderstanding that neither stream nor wetland hydrology will be re-established vntil well after
the end of mine excavation for those areas of the project where mitigation is proposed within the
mine footprint (as opposed to the mitigation proposed at the “avoided” areas). *

Further, the Guidelines indicate that when a functional or condition assessment is not used to
determine compensatory mifigation, a minimum 1:1 ratio compensation ratio must be uged ' As
such, the proposed ratio of 0.5:1 for palustrine emergent wetland and palustrine unconsohdated
bottomland is not adequate, A rationale for the allocation of ratio’s at less than 1:1 is a required
component of a compensatory ruitigation plan. ™ ‘

Previous mitigation projects on mine sites have shown that the establishment, restoration, and
enhancement of aquatic resources involves risk, and that suceess in generating functional lift 18
often elugive. The U.S. Fish and Wildlife Service asserts that wetlands of this magnitude, and in
this landscape Jocation, cannot be adequately restored based on the failure of previous efforts to
restore bottomland and floodplain forested wetlands associated with the North Millersburg Mine.
In that case, the finished topography on much of the reclaimed avea was too high in elevation to
function as floodplain forest. Whereas the original intention of the reclamation plan was o
reproduce floodplain elevations with forest surrounding the impoundments, in some areas the
land adjacent to the impoundments are more comparable to rolling hills than floodplains, The
ares now consists chiefly of a mixture of upland fields, upland non-forested areas and large,
shallow permanent impoundments. The Federal Mitigation Rule requires the Coxps to
incorporate the consideration of risk into its compensatory mitigation decisions. This is generally

1140 CRR. 230.93(H(2)
12 40 CR.R. 230.93(H(1)
5 40 C.RR. 230.94(c)(6)
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done by applying ratios to required compensation so that the amount of compensation will be
adequate to offset the authorized impacts, even if the mitigation actions are not 100% snccessful.
On-site mitigation «

The plan proposes to restore 510.6 acres of palustrine forested wetlands within the mine
footprint, in addition to the avoided areas 1o the east of Pigeon Creek. The plan discusses how
restoranion of wetlands in the avoided area will establish the hydrologic connection between
streams and wetlands during periods of overbank fléoding, However, it is wnclear how this
comnection will function with the presence of a levee that runs along the east edge of Pigeou
Cieek, directly west of the other avoidance area on the east side of Pigeon Creek. The floodway
modification plan for the area cast of Pigeon Creek is not supported by hydrologic monitoring or
modeling. The application indicates a runoff retention ratio of 5:1 for the proposed acea;
however, rmoff retention ratios of 20:1 are considered optimal for wetland nutrient cycling and
vegetation support for forested wetlands based on the study referenced in the applhication.
Additional clarification is needed on, the estimation that the contributing cumulative watershed is
2,500 acres. Ovexall, the plan does not detail how the proposed stream and wetland mitigation
will connect with and benefit agqnatic resources adjacent to the permit boundary.

Assessment of existing uses should also consider the increased streambed infiltration that results
in re-built streams using soil and material from recently mined areas. It is fikely that intermittent
and ephemeral streams would not have adequate flow, which will impact existing uses and
downstream flow.

Overall, there is a lack of"detail op reclamation pmccsises and timelines as these relate to what we
understand is a sequentially continuons mining approach. In the application, United Minerals
provides a general discussion on mining reclamation methods in the Midwest, and general
statements on the effects of mining on soil infiltration, sround water recharge, end increased hase
flow. However, in the Land Use Section it is ot clear which reclamation methods would be
used on-site and if all of the effects of mining have been anticipated. The application indicates
that mdning and reclamation will occur simultaneously as pits are backfilled and re-soiled as the
next cur is made; re-soiled areas will then be revegetated, and retumed to the approved post-
mining land uses ™4 The impacts are proposed to occur over a period of 7 1o 8 years; howeyer, the
timing and rate of mining will be dependent on market demand fluctuations and geologic
conditions.’* The uncertainty in the timing and rate of mining, and the fact that the Plan and
Map will be further subject to change due to property owner waivers and modifications to the
mining plan;“ rmakes it difficult to determine the direct, secondary and curnulative mmpacts of the
project and adequate compensatory mitigation. United Minerals needs to discuss the specific
reclamation methods to be used, and deseribe specific impacts to soil infiltration, ground water
recharge, and increased base flow, as these are critical factors in ganging the success of the
proposed on-site compensatory mitigation. '

14 Soven Hills Mine Clean Water Act Section 404 Permit Application Narrative Section 1: Proposed Impact Site, A.
Project Summary, Fage 1.

15 Qavern Hills Mine Clean Water Act Section 404 Permit Application Narrative Section 1. Proposed Impact Site, A.
Project Summary, Fage 1.

16 Seven Hills Mine Clean Warer Act Section 404 Peymoit Application Narrative Section 1: Proposed Impact Site, 3.
Land Use and Soils, 8. Land Use, Page 3.
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The Mitigation Map details the anticipated post mioing reclaimed landscape. Four of the six
proposed sediment ponds will be retained as open watex miil gation.’” While sediment ponds
were placed and configmed to control sedimentation and surface ronoff from the area dunng
rining, we do not believe that they will replace the lost functions of floodplain forested wetlands
in the post mining landscape. The application states “Generally as a result of federal and state
regulatory reclamation requirements, reclaimed sites include mitigated wetlands and sireams
having increased species and habitat diversity thereby enhiancing the ecological function of the
area. The post-mine fand use of open water will approximate the pre-mine acreage. The
additional range of aquatic habitat types as a result of reclamation ‘will be an improvement over
existing conditions.”** Notwithstanding the applicant’s statement that jts mitigation will be an
improvement over the existing resources, RPA. does not believe this to be the case. Floodplain
forests are 4 transitional habitat between the river or stream and upland and serve as a wildlife
cormidor between habitats, Nutrients are exchanged in these wetlands, with floodwater depositing
silt and mutrients and the ypland contributing leaf litter and runoff. The fluctuating water levels
and nuttent rich soils aake these wetlands highly diverse and excellent habitat for aquatic and
terrestrial wildlife. Purthermore, floodplain forested wetlands provide servioes that cannot easily
be duplicated by man-made facilities. During heavy rainfall, these wetlands divert, store, and
slow the flow of water to reduce flood damage downstream. Converting wetlands 10 open. water
ponds fn the post mining landscape leads fo & loss of wetland habitat and function and the
Guidelines require such loss to be mitigated appropriately.'?

EPA recommends United Minerals explore mitigation options that do not fnclude open water
ponds. For example, considering the extensive impacts fo the Highland-Pigeon Creek watershed
as identified in the IDEM Highland-Pigeon Creek watershed management plan, stream corridor
restorarion efforts for the channelized sections of Pigeon Creek within, as well as up and
dowmstream of the project boundary, are warranted. ]

Off-site mirigation :

Iy addition to the on-site reclamation, United Minerals praposes off-site mitigation on
Greathouse Ysland, an abandoned 608 acre oxbow of the Wabash River, in Posey County,
Indiana. The proposed mitigation meastires include reforestation on 316.9 acres of open land
and enhancement of 266.3 acres of existing forested wetland. United Minerals proposes to
generate 450.1 mitigation credits froxa this work. The off-site wetland mitigation proposal is not
acceptable. This proposed site is outside of the watershed of impact. ‘While it may provide some
benefits to the Ohio River downstream, it will not provide functional benefits to the Highland-
Pigeon Creek watershed which has been extensively altered by muining. The instability of the
proposed site is of concern, as this a remnant meander of the Wabagh. The tiver and its
floodplain are part of a dynamic system, largely controlled by upstrcam perturbations that may
work (o reactivete former channels and influence channel shifting in the long-term. This
complicates the long term management of the site and maintenance of functions in perpetuity.
Frther, while the objectives of the project are to provide flood, sediment, and nutrient sforage to
the Wabash River, the applicant did not quantify the level of functional Tift to be provided

¥ pAppendix A, Map G

18 Sayern Hills Mive Clean Water Act Section 404 Pennit Application Narrative Seotion 1: Proposed Impact Site, 3.
Land Use and Soils, 2. Land Use, Pape 4.

18 40 CFR § 230.93
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compared 1o existing conditions. The miti gation plan needs to describe the resources and the
finctions that exist curently at the site, the ecological lift to the watershed resulting from the
mitigation and the long tenm likelihood of success. )

EPA does not support the use of Greathouse Island as off-site mitigation for the proposed mining
impacts in the Pigeon-Creek watershed. The proposed mitigation site consists of former
agriculoural fields with forested wetlands bordering the former meander and portions of the river.
The proposed mitigation would be considered vegetative enhancement rather than restoration.

The erhancement activities may not prove successful in a system where the applicant indicates
“Hydrology is currently sufficient and periodically exvessive. Head and backwater flooding,
ponding, and high water tables may delay certain activities while simultaneously promote
vigorous establishment of target species.”” The enhancement activities proposed do not merit
the amount of credit proposed based on the site conditions, and would not compensate for the
resourees lost due to the project. “

Mitigation for Cumulative and Secondory Impacts

United Minerals has failed w account for both cumulative and secondary impacts inits |
mitigation plan. As digonssed in the Cumulative Tmpacts comments (Aftachment 2), multiple
mining operations exast at both the 8- and 12-digit HUC warershed. As discussed in the Overall
Project Comuents (Attachment 1), the wenlands and strears that extend off-site to the west of
the project lumits and the wetlands labeled as “avoided” along the west bank of Pigeon Creek,
may be secondarily affected by this project due fo the reduction of surface, flood, and
eroundwater sources during mining opetations. Further, due to the increase in base flow
anticipated from increased soil infiltration through mine spoils, there may be secondary effects
on groundwater mineralization. ‘ '

United Minerals indicates that temporal loss will be addressed through the restoration and
enthancement activities proposed at the Greathouse Istand site. EPA does not consider this to be
an appropriate mitigation site for reasons stated above. Further, the application states that
completion of the off-siie wetland mitigation at Greathouse Island will likely occur by the end of
the second growing scason following permit issuance and “will occur long before the vast
majority of irapacts occur at the Seven Hills Mine gite."? Considering the life of the mine is 6 to
7 years, approximately 1/3 of the mining impacts willlikely be completed before the
construction at Greathouse Tsland is completed. Tt is unclear if the proposed timetable includes
the typical 10 year monitoring required for forested wetland restoration or additional monitoring
it the 10 year performance standards are not et (i.e. deemed unsuccessful by the Corps). This
timetable may be further extended given the potential adaptive management measures that may
be required due 1o the instability at this site.

Furthermore, recreating sireams in a post mining landscape and creating forested wetlands from
bare root seedlings is difficult, and delays and obstacles should be expected. Temporal losses
take into account activities that will sequire ime for vegetation and hydrology establishmert,

[

 Seven Hills Mirie Clean Water Act Section 404 Permit Application Narrative, Section 7: Off-Site Wetland
Mifgation Plan, Page 80.
21 Seven Hills Mine Clean Water Act Section 404 Permnit Application Nerrative, Section 7: Off-Sire Wetland
Mitigation Plan, Page 80.
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stream channel construction, and adaptive management and monitaring. EPA recommends that
adequate mitigation for temporal losses be proposed by the applicant.

Other Corps Districts within EPA Region 5 have created and utilized a series of factors and value
components to determine corpensatory mitigation for temporal loss for both streams and
wetlands. The components considered include the length of time between apact and
completion of mitigation, the period between mitigation completion and matuity, the extent of
long term protection measures in addition to restoration type and buffer worlc incentives. Based
on this work, EPA recommends additional mnitigation of 30% of the tote] impacts to compensate
for the temporal loss of streams and wetlands on the site.

P A recommends United Minerals condact a thorough hydrologic assessment, including surface
water and groundwater modeling and monitoring wel] installation to determine the extent of
cumulative and secondary impacts as a result of the mining aperation, EPA recommends
compensatory mitigation be required for cumulative and secondary impacts. This additional
mitigation could include direct restoration of addifional resources off-site, preservation of high
quality resources on-site, and special permit conditions requiring additional active or post-
reclamation monitoring or stady. If monitoring indicates adjacent streams and wetlands are
drained or otherwise negatively impacted by the proposed aining activity, compensatory
mitgation should be required 1o offset the reduction of surface and ground water sources
contributing the hydrology of the adjacent systems. ‘

Monitoring and Long-term Management

The proposed monitoring plan included with the application is insufficient because it lacks
monitormg of specific parameters. The monitoring program for this project rust require
biological, chemical, and physical assessments throughout mining operations, including: 1) prior
to the injtiation of mining activities o establish baseline conditions; 2) during mining operations
10 determine potential impacts ta aquatic habitat and downstream watex guality; and 3) after the
completion of stream and/or wetland restoration and site reclaration activities for a minfmum of
five years to determine mitigation success, In the current application, the applicant has not
proposed monitoring during mining. As part of the monitoring program for impacted and
reconstructed streams, biological mopitoring should be required, where applicable, to ensure
there is no degradation to the communities that inhabit the aquatic resources.

The applicant currently proposes 1o menitor for 10 years or until success criteria are met. EPA.
agrees with this monitoring schedule as long as appropriate performance standards are
established and met post miring. However, it should be noted that the expecied tree growth may
not advance during the 10 year monitoring period to the point where 1t will qualify as a
palustrine forested wetland.

The applicant needs to provide financial assurances for CWA Secition 404 mitigation and a long-
term management plan. The Guidelines state that “financial assurances may be in the form of
performance bonds, escrow accounts, casualty insurances, letters of credit, legislative
appropriations for government sponsored projects, or other appropriate instriwnents.”™ The
-wherent risk in re-creating streams and wetlands on-site in. the post nuning landscape, necessifate
the security of appropriate financial assurances. '

2 40 CFR.230.93(m)(2)
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An adaptive management plan is provided, however, it does not include approaches or corrective
actions to resolve problems that rpay arise, such as insufficient hydrolopy for stream restoration,
invasive species proliferation or low survival of bare root seedlings.

To comply with the Federal Mitigation Rule; the. applicant must provide detailed long-texm
management plans. A long-term management plan should inchnde a description of the long-term
management needs, annual cost estimates for these needs, and the finding mechanism vwsed to
mest those needs, Appropriate long-term financing mechanisms include endowments, trusts,
contractual arrangements with future responsible parties, and other appropriate financial
Instromernds.

The current application indicaies that deed restrictions will be mitiated prior to and
conjunction with the Corps approval to cease monitoring; howevet, specific language under the
applicant’s long term management discussion indicates there may be portions of the
compensatory mitigation where deed restrictions may not be placed. The Guidelines require
protection of the eniire property in pezpetuity 2 Failure 1o establish appropriate site protection
instruments compromises the long-term sustainability of the resource.

2 40 CER 230.94(c)(4) & 230.97(a)
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MAR 17 2016 | WW-16) |

Colone! Chiistopher G. Beck

District Bngineer

U.S. Axmy Corps of Engineers

Louisville District

P.O. Box 59 ) , . ;
Louisville, KY 40201-0059 . } :

Re: United Minerals Company, LLC-Seven Hills Miae, LRL-2013-635-GID
Dear Colonel Beck:

"The U.S. Bnvironmental Protection Agency and the U.S. Fish and Wildlife Service (FWS) (the
agencies) have teviewed tho Clean Water Act-(CWA) Section 404 permit spplication (permit
application) materials snd the Public Notice for the subject project, The agencies appreciate the
offorts by the Louisville District to involve the BPA, FWS and other agency partmerts in
preliminary discnssions and feviews of the proposed Seven Hills Mife and other mining
activities proposed neaiby. o

United Minerals Comypany, LLC (United Minerals) proposes 10 fmpact 510.16 acres of weilands
(of which 463.18 agres are forested wetlands), 53,840 linear feet of streams and 72,85 actes of
opéen water, for the construction of the 1,679.6 dcre Seven Hills Ming in the Highland-Pigeon
Cyeek watershed soutlieast of Blberfeld in Warrick County, Indiana. Approximalely 648.5 acres
of the site have been previously mined and reclaimed in the 1990s and are not proposed {6 be
jmpacted for coal extraction. Both agencies have commenied on the pieliminary plan for this
mine, and we want to highlight the following comments based ogi our reviews of the permit
application and subsequent Public Notice.

The Seven Hills Mine is immediately west of the recently proposed High Polnt Mine and the
nearby Liberty Mine. These three adjacent mines would cumulatively impact over 100,000
Yinear feet of streams and 600 acres of wetlands withia the Highland-Rigeon Creck watershed,
Given the scope and environmental impacts associated with these proposals, the agencies
continue to believe that the projects should be evaluated in a coordinated fashion, end that an
Environmental Impact Statement (BIS) should be prepared. This would allow for a more
comprehensive analysis of comulative imapacts, and consideration of ddditional practigable
alternatives that could meet the project purpose while avoiding and minimizing auticipated
significant environmental impacts.

The agencies are concerned that the project’s proposed CWA Section 404 discharges may resull
in unacceptable impacts to Pigeori Creek, its forested floadplain wetlands and tributanies, and
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nay jmpact downstream receiving waters, such as the Ohio River. The effects of multiple large
scale surface mining operations and agricoltugal activities have increasingly taken a toll ox the
Pigeon Creel watershed. Project ates aquatic Yesources, such as contiguous tracts of
increasingly axe bottomland hardwood wetlands, filter out putrients, and excess sediments and
other pallutants to help prevent them from entering nearby tributaxies. The loss of these project
aren aquatic rescurces would eliminate this function and its contribution, to maintaining water
quality in downstresm waters, such as the Chio River. Purthermore, the agencies hays concerns -
that, based o the past performance of mifigation etforts in neatby watersheds, proposed efforts
to offset impacts to project area aquatic Tesources may not prove successful,

The affected wetlands and other bottomland forest provide essential habirat for state endangered
and federally listed species including Indiana bats (Myoris sodalis), nosthern long-cared hats

- (Myotis septentrionalis), evening bats (Vycriceius hurmeralis), cernlean warblers (Setophaga
cerulean), northern hartiers (Cireus cyaneus), aud copperbelly water snakes (Nerodia -
erythrogaster neglectd). All of these species and sevexal state species of special concern have
been docunented within fhe project area. The agencies are concerned about the potential impact
of the project on these species. ’

Tndiana has lost eighty-five percent of its wetlands, und large Temaining tracts such as those
present at the project site are rare. In particnlay, foresied wetlands are a declining resouce,
According to the National Wetland Reports by EWS, forested weflands experience the greafest
dectine of all wetlands fypes. Unired Minerals asserts that fhe edditional range of habitat types
that would result from yeclamation activities al the Seven Hills Mine sits will be an improvement
over existing conditions. However, given the high acreage of forestad wetlands that wowld he
Tost, the time it takes for forests to mature, and the poor performance of mitigation on the nearby
Somerville and Nortll Millersburg mines, it is highly volikely that the teclaimed arbas will
develop habitat that is more productive then what currently exists.

The agencies detuiled comments follow.

_Indﬁpenrfﬁnt Uility

The Sever Hills Mine would abut the praposed 3,084.6 acre High Point Mine (LRE-2013-444-
1jb), which is also operated by United Minerals. As proposed, the Seven Hills Mine wonld share
the coal slumy pond established as a component of the High Point Mine, Haul roads axid other
sttendant foatares that would provide access to and serve the Seyen Hills Mine, azo also
described in, the High Point application. Based on the infoxmation currently available to the
agonciey, it is undjear whethex the Seven Hills Mine waould bs considered to hava independent
wutility. Therefore, the agencies’ request that the Corps treat the proposed High Foint Mine and
proposed Seven Hills Mine as 2 single project. Fyaluating the two mines as 4 single praject
would allow for & more complete evaluation of practicable alternatives, including efforts fo
further avoid snd minimize environmental impacts. The agencies” previous letters requesting
that both proposed mines be evaluated as a single project are enclosed (Enclosures 1 and 2),

s I
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Stgnificant Degradution

T accordance with the Clean Water Act Section 404(b)(1) CGuidelines (the Guidelines), the
agenoies believe that this project as proposed may cawse or contribule to a sigmficant
degradation of Pigeon Creel.! The preaimble to the Guidelines states that discharges may not be
permitted if thiey will iave “significantly” adverse offects on various aquatic resources. o this
confext, “significant” and “significantly” mean more than “civial.”

Secondary and cumnlative impacts are explicitly evaluated during the significant degradation
determination. Secondary impacts include effects on an acuatic ccosysten that are associated
with a discharge of dredged or fill materigls, but domot result from the actual placement of the
dredged or filt matexrtal” Comvulative frmpacts are the changes in an agpatic ecosystem that are
sttributable o the collective effect of a number of individusl discharges of dredged ox fill
niaterial. Althongh the impact of a particular discharge may conguiue a minos change in itself,
the cumulative effect of numerous snch plecement changes can rosult in a Major impairmont of
the water resoncces and interfere with the productivity and water quality of exisiing aquafic
ecosystems.” '

The table below summarizes the curayilative fooiprint;; of mining activities In the Highland-
Pigeon Creek Watershed and the enclosed map graphically depicts those activities (Ses
Attachment 1).

WMining Activity in Indiana Poxtion of Highland-Pigeon Acres Square Miles
(HOC 8) Watershed . _

Actively Temoving overburden and/or coal extraction 26,856 N 73
Overburden removal and coal extraction complete 7,308 11
Permit bonded - no overburden removal or coal extracted 4,899 g
Temporary cessation of operations _ ‘ 10 ‘ ~)
Reclaimed Mines B 23,135 36
Totul A . 62,208 - 97

Within the Highland-Figeon Creek watershed (8-digit BUC 05410202) over 352,67 acres of
wetlands and 527,689 linear feet of strearn impacts have been permitied for ditect tmpact by
surface coal mining operations in the Just § yoars. Aw additional, 555 86 acros of wetland
tmpacts (inclading impacts to 463.83 aczes of forested weflands) and 113,187 feet of stream
impacts have been identified on the proposed mine sites for the SevenHills and High Point
mines. In total, fhe permnitted and proposed mining activities account for 18,762.6 acres of direct
impact, whick is 7.9% of the total area of the i ghland-Pigeon Creek watershed.

1 40 CFR.230.1(c)
240 CFR 230 11¢h)
3 40 CER.230.11(g)
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The proposed loss of nearly 500 acrey of forested wetlands from this project wonld will increase
atrient oading and sedimentation, causing ox contributing to 51 gnificant degiadation of Pigeon
Creek and nltimately affecting the quality of freshwater inflow to the Ohio River, Pigeon Creek
is listed ag impairad for E. coli, dissolved oxygen, impaired hiotic communities and nutrients and
the Ohio River is listed as impaired for B, coly, Jioxin, total mercury and PCBz on Indiana’s
307(d) list of impaired waters.® Giiven the algal issues in the Ohio River in 2015, the agencies
are also concernsd about possible effects in the Ohjo River with respect 1o gafe drinking water,
wildlife and recreation (see Aftachment 2). '

T addition to the locatized impacts to water qualify, the increase of nutrients and specifically
nitrogen in watershed has had 2 demonstrated effect on water quality. 'The United States
Geologic Survey published a study on tho percentags of nitrogen from inferior watersheds
deliverad to the Culf of Mexico. The Highland-Pigeon Cresk watershed was estitated as one of
the watersheds fo contribute more than 90% of its nltrogen to the Guif® BPA’s initial SWAT
modeling, which does not include cumwlarive impacts of Toining, indicates that the loss of these
wetlands along Pigeon Creek would increase nufeient Toads to the Ohio River by over 3,500
poumds anmally and incresse sediment loads by over 260,600 pounds annually. '

Project Aren Aguaiic Resouices

The agencies are concemed that the project’s CWA Section 404 discharges yay resultin
unacceptable irapacts on the Ohio River, Pigeon Creek, and its forested floodplain wetlands.
The bottomland hardwood forests within the Pigeon Creek floodplain are an fmpertant and
productive habitat, Tn addition to the habjtat yaloe of natural areas, bottomtand hiandwoods sexve
a criticnl role In the watershed by reducing the risk and severity of flooding to downstream
communiticy by providing areas to stoxe floodwater. These wetlands bmiprove water quality by
filiering and flushing nutrients, proces sing orgmiic material, and reducing sediment before it
Teaches apen water.® . ‘

The Pigeon Creek floodplain is an extremely valuable resource for numerous and sigaificant
wildlife species, including migratory birds, now-game wildlife, and threatened aud endangered
species. Portiong of the cortidor contain Tadiana Department of Natural Resources (TDNK)
wefland congervation aress, and Other portions are recognized for their nnusvally high diversity
of bird species. The permit avea Is boxdered on the east by an Audubon Scciety fmportant Bird
Area and on the soueast by the IDNR Blusgrass Figh and Wildlife Area, Bird surveys by
Andubon Society mewbers in these two arers and in the Buckskin Bottoms area upsiceam, of the
penmit area reported over 200 species of birds, inichuding 25 species of waterfowl and 14 species
listed as stato epdangered, Given the proximity and similarity of habitat, it is highly likely that
many of (hose bird species ajso use this area. .

" Pror its headwaters, Pigeon Creek flows approximately 47.5 miles bisecting downtown
Buansville before joining with the Ohio River. During the 180075, Pigeon Creek was part of the

$TDEM, 2014 Indiana Integrated Report Appendic H, 305(d) Atachment 1: TMLD Development Schedules

5 Richard B. Alepander, Richard A. Srith, and Gregory E. Schwarz, “Befact of stream channg! gize on the delivery
of nitrogen lo the Gulk of Mexico”, Nanure, 17 February 2000, Vol. 403

& httpy/warer, epa.gawtype/wetlands/botiomlaud.cfm
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Wabash-Erie Canal aad a portion of Pigeon Creek onsite ¢ part of the former camat. Today, the
creek provides several recreational paths and fishiag access for the public to enjoy. The City of
Evanseille has developed the Pigeon Creck Cresnway Passage. This path is a raultiuse trall that
follosws the creek and then extends alopg the banks of the Ohio River. The Greenway also
icorporates boat Jeunches that the City of Pyansville touts as “aa important urban watershed and

. wildlife corridor where you might see an egret or blus heron. With its diversity of plants and
animals, the Greenway serves as an owtdoor classroom and a valuable loashing tool for the

. environment,”’ Tn 2004, the path was designated a National Reoreation Trail by the National
Park Service. V

Wetlands in the Pigeon Creek watershed also help to protect the quality of the Ohio River from .
nonpoint souree pollution froms urban runoff, agricultural activities, snd bath exlsting and
abandoned mines. The Ohio River serves as g source of diinking waict, Irydroslectric energy,
shipping route to the Mississippi River, yecreation and fishing. There are presently several fish
consumption advisories for the Ohio River.®

Endangered and Threafened Species

The proposed project is within the range of the federally endangered Indiana bat (Myoris
rodalis), and the federally threatened novthern long-eared bat (Myoris septentrionalis). An.
Tndiana bar maternity colony from aknowa primary roost iwee has been documented using the
southern portion of the proposed project area for foraging, znd bat smvey results indicate the
presence of an addirionnl maternity colony which forages on the northern end of the permit area,
Although it has not been. addressed in the permit application, at Ieast one northem tomg-eared bat

" maternity colony has also been documented in the project aroa; reproductively active females
were captured during bet surveys. The proposed mining activity will temporanily or permanently

 eliminate approxiniately 690 acres of semer hebitat for these species. The proposed restored

forest will dot become svitable habitat for many years, if ever,

The copperbelly water suake (Neradia evythrogaster neglecta) 1s known to have reproducing
populations along the Pigeon Creek corridor, with known records of individuals in the project:
area, This epecies is federally listed as threatened in the porthern part of its rangs, but listing was
precloded in southemn Indiana due to the developraent of a Coppetbelly Water Snake
Conservation Agreement and Strategy, endorsed by the FWS, the Indinna DNR, and the Tndiana

. Coal Council (Agseerent). Eyen though it has expired, the Agreement has proven effective in
avoiding impacts to and conserving copperbelly wates snake habitat, This permit application i
the first action that the FWS is aware of that would not follow the tenants of the Agreement,
Thit type of mintng activity in prime habitat could cause the FWE to re-evaluate listmg of the
sonthern popilation of the copperbelly waler snake, : '

The following species were also documented within the project arca:

7 hi(p:/fwww.evﬂn&Yillcgo‘x‘«Ol‘g/moduicslshowdecumez:'zi\aspx?ch&ﬁl(:n[id:l 7139
¥ pipe/forsanco.org/river-factsconditions
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State endangered species: northern harrer, least bittern, black-crowned night heron, black
texn, Henslow's sparcow, osprey, yellowsheaded blackbird, short-cared owl, sedge wren,
mazsh wren, barn owl, Virginia rail, American bittern, and loggerhead shrike.

Waterfowl: Canada goose, gadwall, mallard, hooded merganser, red-breasted merganser,
bufflehead, ruddy duck, wood duck, northemn shoveler, lesser scaup, American wigeon,
vedhead, ring-necked duck, green-winged teal, comuimon goldeneys, northera pinteil,
smow goose, comvagback, American black dnclk, tundra swan, greater seaup, cackling
goose, white-wingad scoter, common merganser, and mute swan.

Scope of NEPA Analysis

The NEPA analysis should include the entirety of the area proposed for mining, including both
~uplands and aquatic vesources, As avesult of the proposed-Corpy' action, there would be direct,
jadirect, and cnmulative hunan health and environmental impacts beyond the regulated waters,
including indirect or coponlative impacts that may be outsids of the mine footprint. The NEPA
analysis should extend outside of the re gulated gctivity becanse the "environmental
conyequences of the layger project are esventially products of the Corps pennit action".’
Tarther, based on potential impacts to aquatic resources and threatened or endangered species,
sufficient Federal involvement exists to expand the scope of the NEPA analysis beyond the .
regulated activity,'? Based on the above, the agencies find that the scopo of the NTIPA analysis
should extend outside of the regulated activity, based ou poten tial direct, indirect, and curnulative
impacts 10 ro80ULCOS. ‘

As disoussed above tnder Independens Utlity, EPA recommends the scope of the NEPA analysis
include both the Seven Hills Mine and the adjacent High Point Mine. The analysis shonld also
consider ofher mines which rgy be connected-actions!! andfor similar actions. Impacts from
nearby mining operations shotld be analyzed in the same NEPA docuument. :

Preparation of an Bnvironmental bnpact Starement

NEPA states that major federal actions which covld significantly nffect the quality of the hurnan
envivonment require an BIS be prepared. The Council on Environmental Quality (CEQ) has
defined “significantly” by two criteria: confext and intensity of fmpacts of the proposed project.”
Seven Hills Mige would cause significant environtental impacts, and, therefore, an BIS should
be prepared. We recommend considexation of the following factors regarding significance:

o Cumulative Impacts:* The proposed mine and the other mining activities would
likely lead to mpacts to the environment snd human health that are cumulatively
sigrificant, Mining in this watershed has continued over the last 100 years. A

9 33 CHR Pt 325, Appendix B Seetion 7(0)(2)
1 33 CER 325 Appendix B, Section 7(b)(2)(1v)
Y40 CER § 1508.25(2)(D)

2 4¢ CER. § 1508,27

1340 CFR § 1508.27

14 40 CHR. § 1508.27(0)7)
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curgory esamination of surface coal mining projests wihin the Highlaud-Pigeon
Cyeek watershed (8-digit HUC 05410202) in thie last 8 years shows that over 352.67
scres of wetlands and 527,688 linear fect of stroam impacts have been permitted for
divect impact by surface coal rining operations. Additionally, 555,86 acres of
wetland and 113,187 feet of stream have been identitied on the proposed mine sites,
which include Soven Hills and High Point mines. ALl permitted and proposed mining
activitios 1ty the last 8 years directly affect 18,762.6 acres, which is 7.9% of the total
ares of the Flighland-Pigeon Creek watershed.

Roth particulate matter and hazandows air pollutant levels would be expected to
fncrense as a result of continued mining in the area, exacexbaring human health
problems related to poor air quality. Nearby communitios also experience cumulative-
and multiple impacts related to the mining and processing of coal, such as neise and
vibration. Additionally, the eventual corbustion of coal mined at Seven Hills and
Bigh Point miines would release high levels of greenhiouse gas emissions and

. contribute to climate change. Therefore, becatse the impacts from the Seven Hills
Mine sind other proposed mines could potentially have canuilatively significant
jrapacts on man health and the envitonment, an RIS should be prepsred.

o Tnique characteristics of the geographic avea:'® The mine site includes areas
which the agencies consider to be of significant value: Pigeon Creek and the
bottomland hardwoods do. the Pigeon Creek watexshed. The subwatershed (12-digit
HUC Clear Branch Pigeon Creek) is a candidate for protection per Indiana
Department of Environmental Management (IDYNVD) watershed management plans.
The fact that eighty five percent of the wetland resowrces once present in Indiana have
been lost or altered makes remaining wetlands especially critical resowices for
conservation.t® According to fhe Indiana Wetlands Conservation Plan, wetlands °
serve important functions, both in human benefits, euch a¢ maintaining the quality of
drinling water and conteolling flooding, and in environmental benefits, such as
providing habitat for wildlife, including threatened and endangered specles. The
resources proposed for impact onsite are used by an sndangered spricies, a threatened
species, aud a species listed ag threatened in its nosifiem Tange. Based on the scale
of the proposed project’s impacts $0 Important aruatic resources and other
ecologically aritical areas, an BIS should be prepared.

o Public Health ox Safety:? Living near proposed surface coal mines increases
exposure to pollntants and other hazards, raising fuman heslih concerns, such as
cardiopulimonary dizeases and caucers, respiratory disease, Kidney discase,
bypertension, and issues related o psycho-social siressors,® Bnvironmental iropacts

—

15 40 CFR § 1508,27(0)(3)

15 Statns and Trends Repott on State Wetland Programs in the United States.

1740 CRR § 150827(B)(2) :

% Pendryx, M., and Ahem, M, Relations hetwean hoalth indicarors und residential proximity to coal mining
West Virginic. American Sournel of Public Henlth, 2008: 98: 669-671, Whlker, E., PhD and Payne, D., MPH Healfh

Impect Assessment of Coal and Clean Energy Opfions n Kentucky, Rep. Kentocky Boviyonmental Foundation, n.d.
Web 19 Nov. 2015 ] ’
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from surface coal mining, processing, and burning that contribute to human health '
include, but are not limited to, water contamination, air emigsions, noise, vibration,

. and flooding. Federally enforceable state regulations prohibit visible emissions from.
mining activities ftom crossing property fines,' though mine blasting may not be able
to meet that requirement. Demographic data indicate 2 high percentage of children
living in the area are under the age of five. Children are particularly valnerable to
impacts from exposures to ait pollutants, Fnvironmental data shovw high Tevels of
pariiculate matier (PMy.5) and 8 high numbsr of major water dischargers m the area.
We are concerned about cumilative impacts to the surounding comrmunities grven
that Seven Hills Mine would be located near other operating and proposed mmes,
further exacerbating existing exposures. Based on the potenfially significant impacts
to piublic health and safety, an EIS should be prepared.

¢ Threatened and Endangered Species:*® As discuseed above, the proposed Seven -
EHills Mine is within the range of the endanpered Indiima bat (Myotis sodalis) and the
threatened Northern long-eared bat (Myotis septentrionalis) and these species have
heen documented nsing the site. Additionally, the Copperbolly watersnake (Nerodia
erythrogasier neglecta) is known to have breeding populations along Pigeon Creek.
Because there are potentially significant impacts fo threatencd ot endangered species,
an BIS should be prepared. .

The agencies note that preparation of an BIS for a surface coal mine would not set a new
precedent for the analysis of impacis to buman health and the environment. BISs have been

- prepared for coal mines with similar scopes of fmpacts, such as:

o Tort Worth Corps Distriet is currendy considering a Repional Draft BIS for Surface Coal
* and Lignite Mining in Texas (Draft EIS CEQ #0150191);

o Fort Warth Corps District prepared an EIS for the Rusk Mine in Texas (Final EIS CEQ
#20110148); . ,

s Fort Worth Corpy Distrist prepared an BIS for the Three Oaks Mine in Texas (Final EIS

. CEQ #20030199); and

o Touisville Corps District previously issued an EIS for the Delta Coal Mine Complex in

Tlinois (Final BIS CEQ #15960416).

The NEPA process allows the Corps 1o fully consider potential inipacts and measures to avoid,
minimize, and mit{gate those irpacts &5 & reans to achieve more informed decision-making and

" betier project outcornes. The scope of analysis for the NEPA document on the proposed Seven
Viills Mine should cover the entire mine site, including both uplands and aquatic resources, and
the entirety of High Point Mine. Duoto potentislly significant cumulative impacts, adverse ‘
impacts to fhreatened and endangered species, impacts 10 unigne characteristics of the '
geographic area, and risks to public health and safety, the agencies believe the Corps should
prepare an EIS.

19 476 Indiang Administrative Code 6-4-2
20 40 CFRS 1502.27(0)(9)
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Mitigution and Monitoring

“The applicant proposes to mitigate for 510.16 scres of wetland (46218 acres pelustrine forested,
19.81 acres palustrine emergent, 13.43 acres of palushing emergent, and 1.04 acres of palustring.
wnconsolidated bottomland) and 53,840 linear fect of ephemeral, mntermittent and perepmial

_ stream, using a combination of om-site stream mifigation, and on-site and off-site wetlind
mitigation, in and out-of-type. Approximately 49,627 linear feet of stream. is proposed to be
constructed on-site 1n the approximate original contour.

Clompensatory mitigation is the last step in the sequence during a CWA Section 404 peronit
review.2! Anin-depth discusston regarding mitigation is premature without first considering
additional avoidance and minirnization efforts 1o help endure that proposed dischacges represent
the least environmentally damaging practicable alternative. However, the agencies have

reviewed the proposed on-site and off-site compensatory mitigation plams snd offer the following
general comments at this time to help improve the mitigation plan.

The mitigation plan does not consider and compensate for the secondary, cumulative, and
temporal effects of this project on the Tmunediate and preater watesshed. With two active and f
proposed abutting mines i the sams watexshed, it is imperative to take connectivity into account
when designing mitigation. :

The mitigation. tatio proposed for forested wetland is 2:1. In support of this ratio, the applicant
states that offsife mitigation will begin once the permitis issued, therely offsetting both
temporal and cumulative logs. This proposed mitigation ratio is not sutficient given the valwable
functions of the resources proposed to be inwpacted, the ternporal Ioss of function between the
time: the wetlands are impacted and the mataration of the mitigation site, and the risk associated
with establishing forested wetlands. Forested wetlands expetience the greatest decline of all
wretland types and ave extrernely diffioult to restore of create.

BPA and FWS recommend that the applicant be required to mitigate for bottomfand hardwood
Forest at a ratio oF 4:1. This ratio is appropriate given that the Federal Mitigation Rule stafes that
the district enginesr minss require a mitigation ratio greater than one-to-one whexe necessary 10
account for the method of compensatory mitigation (e.g., preservation}, the Tikelihood of success,
differerces between the functians lost at the impact site and the mctions expected to be
preduced by the compensatory wmittgation project, temporal logses of aguatic resowrce functions,
the difficulty of restoxing or establishing the desired aguatic tesouxce type and fanctions, andfor
fhe distance between the affected aquatic resource and the comp engation site.”? Por mitigation to
be considered successful, pecformance standards in the mitigation plan would have to be

* achieved, Ttis onr understanding that the hydrology will not be re-established wntil the end of
mine excavation for those arsas of the project whete mitigation is proposed within the mine -
Foorprint (rather than the mitigation proposed at the “avoided” areas).

Previous mitigation projects on ming sites have shown that the establishment, restoration, and,
enhancement of aguatic reSoUICss involves risk, and success in generating Funcrional Tift is often

240 CFR 230.91()
2 40CHR 230 .93(D(2)
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slusive. The FWS asserts thaf wetlands of this maguitude, and in this landscape location, cannot
be adequately xestored based on the foilure of provious efforts to restore bostomland forest
associsted with the North Millersburg Mine. The finfshed topography on much of the
reclaimed area was too high fn elevation to function as bottomland foxest. ‘Wherens the original
intention of the reclamation plan was to reproduce floodplain elevations with forest surrounding
the impoundsuents, §a some areas the lend adjacent to the inmpoundments looks more like rolling.
hilks them floodplain. The area now consists chiefly of a mixture of upland fields, upland non-
forested areas.and large, shallow permanent impoundments. The Yinal Mifigation Ruls requires
the Cotps to incorporate the consideration of risk into its compensatory mitigation decisions.
This is generalty done by applying appropriale raiiog o that the amount of compengatipn will be
adeqnats to offset the authorized inipacts even if the mitigation is not 100% successiul.

_“The plan proposes to seslore 510.6 acres of palustrine forested wetlands within the proposed
mine boundary and distusses how restoration in areas east of Pigeon Creek. will allow for
streams and wetlmids to fntersct hydrologically during periods of overbank flooding. However,
it i unclear how this interaction, will be affected given the existing levee thab xuns along the east
edge of Pigeon Creek, directly west of apoition of the proposed oa-site mitigation. The
floodway modification plan for this avea is not supported by hydrologis mouitoring or modeling. .
The application indicates a runoff retention ratlo of 5:1 for the proposed area; however, Tunoff
retention ratios of 20:1 are considered optimal for forested wetlaud based on the referenced -
study. Additional clarification on the determination of 2,500 acres as the contriboting
cumulative watershed is needed. The mitigation plan does not detail how the proposed stream
and wetland mitigation will tie in with aquatic resonrces adjucent to the site houndary.

Assessment of existing uses should alse consider the incroased streambed infiltration that results
from aftempting fo restore strearns in mined arsas, It is lilcely that the nfermittent and sphemeral
streams would mot have adeauate flow, which will impact existing uses in the conpensatory
nuitigation streams. Considering the extensive impacts t0 the Highland-Pigeon Creek watershed
a¢ identified in the IDEM Highland-Pigeon Creek watershed management plan, stream corsdor
sestoration effoxrts for the chanmelized sections of Pigeon Creck within, as well as up and
dowastream, of the project boundary, afe warranted, :

n addition to the on-site reclamation, the applicant proposes off-site mitigation on 575.9 acres

on Greathouse Tsland, an abandoned oxbow of the Wabash River, in Posey County, Indiana.
Proposed mitigation measures melude reforestation on 316.9 acres of open land and

exihancernent of 258.9 acres of existing forested wetland. The ofi-site wetland mitigation

proposal is not acceptable, This proposed site is ouiside of the watgrshed of rnpact, and while it
may provide some bencfits 1o the Ohio River, to wlhich the Wabash River is a tributary, if will

not provide functional benefits to the Highland-Pigeon Creek watershed which has been
extensively altered by mining. Permitiee-responsible mitigution (FRIM) projects are designed to
offset specific impacts, and are therefore more likely to reduce the severity of project site '
impacts. The off-sits PRM proposed on Greathouse Island appsars to be intended to offset | K
functional Josses, however, they wonld not occur within the project footprint and would not -
Tesult in functional gains within the watershed. According to the application, the-sphancement
areas will be selectively harvested to Teduce the existing canopy cover by 50 percent. Itis -

16
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unclear how hatvesting trees from an existing forested wetland will provide mitigation for
forested wetland imapacts. The instability of the proposed site g also of concern. Thigsiteis a
rempant maeander of the Wabash River thatis part of a dynamic syster within a floodplain,
Upstream hydrologic processes wad pertnrbations will contro) hydrology in this area, including
reactivating former channcls and influencing channel shifting in the long-texm, This complicates
the fong term management of the site and maintenance of functions in perpetuity.

The applicant claims that the off-site mitigation will provide additional habitat for the federally
endangered Indiama bat, as well ag several other hat species. ‘While the mitigation, if successful, . *
will provide habitat for the Indiana and northern. long-eared baf, it will take several years before
it is suitable foraging habitat and many mose years before it becornes suitable roosting habitat, if
. ever. Also, the off-site mitigation will niot provide any benefit to the known mutermity colonies
in the proposed project ares, as both Indiana and northern long-earad bats display high site
fidelity, retuining to the same roosting habitat year after year.

While the objectives of the mitigation area are to provide flood, sediment, and wutrent storege
for the $Wabash River, there is no indication of the depree ov level of functional Jift provided
 compared to exjsting conditons, how that lift would benefit the watershed of impact or the -
likelihood of success given the wetivities proposed. Because it will take some years before fhe
off-gite mitigation ig established, and it is nearly 40 miles and two watersheds away from the
impact azes, it is wnlikely to offset either the temporal or cnpoulative loss of wetlands. EPA end
FWS recommend the applicant explore mitigation opportunities wifhin the smpacted watersheds
specificd in the IDEM June 2003 Higbland-Pigeon Creck Watershed Management Plan,

Monitoring and Long Term Management

The applicant needs to address financial assurances in a CWA. Section 404 comtext and provide a
long-texm management steategy/plen for mitigation areas. The Guidelinss state that “financial
assurancss may be in the form of performance b onds, escrow accounts, casualty insurances,
lattess of credit, legislative appropriations for governiment spongored projects, or other
appropriate instruments” ”* The Increase in coal compéuies filing for Chapter 11 Bankwptey* -
and the Inherent tisk in re-creating streams and wetlands on-gite in the post mining landscape
necessitate the establishment of appropriate financial assorances,

To comply with the Mitigation Rule, the applicant must provids deteiled long-torm management
plans. A long-term management plag should include a description of the lopg-term msnagement
needs axd annual cost estimates for these needs, and should identify the funding mechanism that
will be used 1o meot those needs. Appropriato long-term financing mechanisms inchide
endowments, trusts, contractual amangements with future responsible parties, and othex
appropriate financial instraments. |

B a0 CER. §230.93(m(2) .
b hﬁpfﬁwW\yn‘bugiue,ggfinﬂncenews.’mm!24344-fs-arch~(:0ﬂHﬂ(}cﬂ-Ih&\'ergf?-()f-ch‘:lpter— 1-bankinpley/
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An adaptive managemient plan is provided, however, it does not include a root cause analysis or

describe necessary corrective actions if insufficient hydrology makes stream restoration |

ifeasible. i
\

As part of the monitoring program for affected and veconstructed steédrns, physical, chemical and
blological monitoring should be tequived. Biological monitoring, along with water chemistry
and physical assessients, should occur: 1) prior to the initiation of mining activities to establish
baseling conditions; 2) dwring the mining activities to assistin détermining potential iidpdets to
aquatic habitat and water quality downstream of the impacts; and 3) for at least five years after

~ the completion of sfream restoration and site reclamation activities-at the ming site where
appropriale to defermine mitigation success. The applicant has fiot proposed sampling during
mifing:

The applicant curcently proposes to monitor for 10 years or until success criterin are met. EPA
agrees with this monitoring schedule as long as appropriate performance standards are
established and met post mining. However, it should be noted that the expected troe growth may
not advance during the 10 year monitoring period to the point where it will qualify n% 8
palustrine forested witland, ' ’

Thaik you for your conslderation.of ovi cofments and recoimmedidations to ald in thé évaluation
of project irapacts to environmental resources within the Pigeon Creek Watershed, consistent
with the requirements of the NEPA, CWA d4nd ESA. We look forward to discussing thege
comments with you. Priof to the closing of the public comment period additional CWA Section
404 comments will be forthcoming. Please contact Wendy Melgin from the U.S. Environmental
Protection Agercy at inelgin,wendy@epa.gov or (312) 886-07745 and Mavissa Reed from U.S. :
Fish and Wildlife Service at marlssa_reed@fws.gov or (812)334-4261 with any girestions. i

Sincerely,

C | .
TPrkaHyde Scott Puirt
Ditector, Water Division Fleld Supéivisor
U.S. Baviroumental Protection Agency U.S, Fish and Wildlife Service

Enclogures
Attachments

ce: Martha Clark-Mettler, IDEM

David Carr, IDEM

LeAnne Devine, USACE-Louisville District

George DeLancey, USACE-Louisville District

Bob Krska, USEWS-Regional Office, Bloomington, MN
Jason Miller, USFWS:Hendquarters, Falls Church, VA
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION & ﬁ
77 WEST JACKSON BOULEVARD
CHICAGO, 1L B0604-3580

- NV -6 0 e

e REPLYng‘gﬁENTiON CF:

1,8, Army Corps of Engineers, Louisville District
ATTIN: Mr. Georgs DeLancey, CELRL-OP-FW
P.0O. Box 489 , :
Newbunrgh, Indiana 47629-0489 o

Re: United Minerals Company, LT.C-Seven Hills Mine, LRL-2013-635-GTD
Dear Wir. DeLancey:

The U. S. Bnvironmental Protection Agency has reviewed the preliminary Clean Water Act
(CWAY Section 404 permit application (permit application) for the subject project. Under United
Minerals Coxopany, LLC’s preliminary proposal, approxamately 458.2 acres of wetlands (of
which 401.5 acres are forested) and 31,762 Tineay feet of sireams, would be impacted for the
construction of the 2,351 2-acre Seven Hills Mine in the Pigeon Creelk watershed southeast of
Elberfeld in Warrick County, Indiana. Approximately 1,570.3 acres of The site has been
previondy mined Two distinot-previously mined areas lie in the eastern. and southern portions
of the permit area. We offer e following comments based on our teview of the prelimnary
permit application. : '

Land Use/Existing Condigions

A November 2010 letter from the United States Fish and Wildtife Service (USEWS) (o the
fndiana Department of Natural Resources (JN DNR) commenting o the Swurface Mining Contro]
and Reclamation Act (SMCRA) pérmit apphication for the Seven Hills Mine, conveyed serious-
concerns about proposed impacts to wetlands and othey bottomdand forest along Pigeon Creek
that provide abundant hebitat for numerous end significant wildlifs species, nduding migratory

- Yirds, the Copperbelly water suake (Nerodia erythrogaster neglecia), and the federally

endangered Indians bat (Myotis sodalis). Th addition 1o the habitat value of these natural areas,

. bottomland hardwoods serve a critical role in the watershed by reducing the risk and severity of
flooding to downstream communities by providing areas fo store floodwater. These wetlands

_ improve water quality by filtering end flushing nutrients, processing organic material, and
reducing sedimerit before it reaches open water.! Rorested wetlands are ecologically importaat
systems and represent some of the most diverse, complex, and productive freshwater wetlands in
fhe Nation. Ini spite of their high value, these systems bave sxperienced significant decline in

! http:/fwatex epa.gov/type/wetlands/bottorland. ofin

Repycled}ﬂecyclable'w Printad With Vegeiable Olf Baged inks un 100% Racyolad Paper (100% Post-Consurmer)




EPA-R5-2018-0056560000049
May, 22016 3:05PM US ARMY CORP NEWBURGH REGULATORY No. 8078 P, 48

area throughout the United States. Between 2004 and 2009, forested wetlands declined by an
. estimated 633,100 aczes. This tread in forested wetlands loss only heightens the sigmficance of
any additional logs of these resourees.

United Minerals Company, LLC (UMC) asserts that the additional range of babifat types that
wonld result from reclamation at the Seven Hills Mine site will be an improvement over exising
conditions; however, this assertion is not supporiable given the high acteage of forested wetlands
that would be lost.

Alternatives Anolysis

" The preliminary application Information doés not provide an adequate range of altervafives that
avoid and yminimize mopacts 1o aquatic resownces at the project site to the magimum extent
practicable under the CWA Section 404(b)(1) Guidelines (Guidelines). Tha amont of effort aud
fevel of detail inctuded in the analysiz must be commensurate with the Jevel of aquatic resources
impacted, which EPA believes to be significanf in thip case. EPA strongly recommends the
applicant provide alternatives that include consideruble avoidance of valnable bottorland
wetland habitat. For example, UMC showld congider altematives that include mining from the
castern portion of the site (which includes previously mined areas) towards the west, up to the
bottomland wetland aveas (leaving a eufficient buffer), and augering under the wetlands.

TMC makes a general statement in the permit application that “histotically augering activities -
have proven to not be cost effective inmost circumstances.”

EP A understands that more coal can be extracted nsing the open pit mefhod than the augering
method: however, no infarmation is provided to demonstrate that avgering is cost prohibitive
specific to this project. The practicability of each siternative should be considered in light of
cost, logistics, and available technology and evalnated’al 4 level that reflects the significance of
the regources to be impaoted. ‘ '

Cuynplative Impacts

In ordes to fully analyze the past, present, and reasonable foreseeable inpacts as required under
the National Envitonmental Policy Act (NEPAY and the Guidelines, the applicant should prepare
7 cumulative Impacts analysis that details changes i hydrology, drainage patterus, and channel
composition in the watershed. Impact assessments for wetlands shonld include direot and
indirect jmpacts from previous and current actions as well as ympacts from fufare achons as &
result of changes in surface and groundwater hydrology. -

The cumilative impacts znalysis should also discuss potential ecological impacts associaled with
the loss of forest cover and forest fragmentation along the Pigeon Creek bottomlands. As
mentioned above, USFWE expressed this ag a serious concern ix it November 2010 leffer to

IN DNR. The mining activity would temporarily or pennanently eliminate at least 600 acres of
suramer habitat for the endangered Indiana bat (Myotis sodalis) and valuable habitat for other

*Upited States Rish and Wildlife Service. 2011, Status and Trends of Wetlands in the
Conterminous United States 2004 10 2009. ‘
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species such as the Copperbelly water snake (Nerodia erythrogaster neglecia). EPA. wnderstands
that Yisting of this species in southern Indiana was precinded dug to development of a

* Copperbelly Water Snake Conservation Agreement and Strategy (Agreement) endorsed by the
USEFWS, IN DNR, and the Indiana Coal Council, which is now expired. According to the
USFWS, since the expiration of the Agreement, al} parties have continued to implement the

" goals of the Agreement voluntarily, to avoid and conserve Copperbelly water snake habitat. This
pexmit application is the first USFWS {s aware of that would not follow the tepants of the
Agreement. ' . ‘

A Clean, Waler Act Section 404 permit. was issued for the nearby Liberty Mine, LRL-2010-218-
gd, in April 2012. The permit anthorized mpacte to 8,948 feet of perennial strearns, 5,183~
Tinear feet of intermittent streams, 6,212 linear feet of ephemeral strearns, 35.3 aorea of forested,

wetlands, 63.3 acres of emergent wetlandg, and 0-R acre of scril-shrb wetlands, In addition,
the recently proposed High Point Mine (LRL-2013-444-1jb) is approximately 3084.6 acres in

" gize and abuts the proposed sife, According to Robert Brown of your office, the proposed High
Point Mine would impact approzimately 27 acres of wetlands and 63,000 Linear feet of streams.
Thige mine would also be operated by UMC. EPA requests thet the Corps treat the proposed High
Point Mine and prapesed Seven Hills Mine as a single project, They are abutting UMC niines,
appear to be at strmilar stages of development in the permitting process, and the preparation plant
serving both operations weuld be constrocted on the Hiagh Point Mine site.

Enyironmezrml Justice Coricerns

Rased on the limited information provided in the permit application and other environmenta) and
demographic data, EPA believes the proposed mine may raise environmenta) Justice concems.
Demographic data indicate there ave both high percertages of low-income individuals snd
children under the age of five, who are particulady sulnerable to Impacts from maining
operations. FEnvironmental data shows high levels of parficnlate matier (P 5) and a high
number of major water dischargers in the area. EPA Is concemed that communities wold
potentially be disproportionately impacted by the proposed mine. Further, EPA is concemed
gbout cummulative impacts to the surrovnding communities, given that the proposed wine would
be Tocated near an operafing mine, forther exacerbating existing exposares to sensitive
populations. ‘

Preparation of an Environmental Impect Statement

Section 102(2)(C) of NEFPA identifies major federal actions that “significantly” affect the quality
ofthe humnan énviromment fequiring an environmental fmpast statement (PI8). Inregulatons the
Council on Envirenmental Quality promulgated under NEPA, *siguificantly” is defmed by two
criteria; context and Intensity of inapacis of the propesed project,” “‘Context’ refes to the
affected enpvironnrent in which a proposed action would occvr and *intensity” means the degree
to which the proposed action wowld include one or more of the factors listed below, among
others. The Seven Hills Mine, as currently proposed, appears to exceed thresholds for
sigrificance based on the context and intensity of the project, Therefore, EPA strongly
recommends that the Corps prepare ant EIS for this project for the following reasons:

40 CFR§ 150827
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o Unique characteristics of the geographic areas The Seven Hills Mine would impact
approgimately 458.2 acres of wetlands and 31,562 finear feet of streamy. The impacted
subwatershed is a candidate for protection per Ind]ema Department of Environmental
Mansgement (I0EM) watershed manegement plans.® According to the Indiana Wetlands
Canservation Plan, wetlands serve important finctions, both in himan benefits such as
maintaining the quality of the water we drink and control]:mg flooding, and in
envirommental benefits, such as providing habitat for endavgered spacies of wildlife and
plarts, The fact that the majority of the wetland resonyces onee present in Judiana have
been Jost or alfered makes wetlands especially critical resources for conservation. 3
Because of the seale of the proposed moject’g impacts to soologically crifical arcas, EPA
views the preparation of an EIS as appropriate.

s Public Health or Safety: As discussed above, the propesed mine may raise ,
enviromnental justics concerns. Adjacent communities include a bigh mumber of low-
income individusls and a high number of children under the age of five. These

. populations are more sensitive to impacts and potentially experience tnique exposure
pathways. Communities may be exposed to multiple mine-related impacts, mcloding
fugitive dust, noise, and water discharge. Based on thig, the notﬂntml for public hea]ﬁ
and safety sks are mcrﬁa.sed and an FIS shounld be prepared.”

¢ Cumulative Tmpacts: As mentioned in the comments on Cumulative Activity, Seven
Hills Mine would be lacated pear an active mine and abutting a propossd niine.
Additional mmmg activities would likely lead to impacts that are curonlatively
- significant.® The cummlative impacts from the Seven Hills Mine and other proposed
mines conld patentially have sigoificant impacts on humen health and the environment,
and would he grounds for the preparation of an BIS,

s Threatened and Endangered Species: As discussed above, the proposed Seven Hills
Mine is within the range of Indiana bat (Mpotis sodalis) matemity roosting habitat
(endangered) and the Copperbelly watersnake, which has been previously proposed for
mchusion on the fedexal threatened species list for this area. Potential impacts to
threatened or endangered species are considersd erounds for the preparation of an EIS”

As discussed above, EPA believes the proposed pm}ect should be anaiyzed in conjum:tmn with
other sirnilarly proposed projects in the ares, inckuding the High Pont Mine. The operation. of
hoth mines relies on shored infrastrochure, inclnding the preparation plant, which is located
“within the propos&d footptint of High Point Mine. This qualifies the permitting o’f both mines ag
cannectcd, actions,”” which should be analyzed in one NEPA document.”

4 ttp://ai orp/iders/nps/3241 . him

5 Indiana Department of Natural Resources, 19% Indiana Werianc& Conservation Plan.
S 40 CFR § 1508.27(6)(3)

740 CPR § 1508.27(b)(2)

s40 CFR. § 1508.27(b)(7)

P40 CFR § 1508.27(0)(9)

19 40 CFR 1508.25(2)(1)
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 Mitigation and Moniforing

Compensatory mitigation is the last step in the sequence during a CWA Section 404 permit
rcyjew.’,) Ay in-depth discussion regarding mitigation is prematore given the applicant first

"~ peeds fo adequately address avoidance and mmimization. However, per fae Corps’ request, BPA
Tas reviewed the proposed on-site and offusite compensatory mitigation plans and offers the

¢

following general comments at ths fme 1o belp improve the mmitigation plan.

s The applicant needs to docwnent how avoided stream reaches will be prescrved or affected
during minng and what that will mean for reconsiructed stream reaches in ters of flow
Toghme. _

o The applicant needs 10 gxplain the rationale behind selecting the proposed performance
oals of FPA Rapid Bioassessment Protocol (RBP) seores of at Jeast 115 for intermittent
strezm mitigation reaches and ut least 110 for ephemeral stream mitigation reaches. EPA
cecomuiends that the applicant locate réference teaches in the 2rea o use a5 2 giide to
dévelop stream mitigation gogls. As you Tmow, reference conditions in the region can be
used o scale the assessment to the "best attainable” condition for mitigation reaches.

o The mitigation rafio proposed for forested wetland is 2:1. The proposed mitigation ratio 15
ton low given the valuable famctions of the tesonrces proposed o be impacted, the
tempoxal loss of furiction between the time #he wetlands are impacted and the maturation of
the mitigation site, dnd the risk associated with establishing forested wetlands, BPA
recornmends that the applicant be expected to mitigate for bottomland hardwood forest at a
Talio of 4:1. :

o “The off-site wefland mitigation proposal is In need of significant impravement. More
detail on the existing condifiens of the mitigation areas, especially those proposed for
preservation and enhancement, 18 necessary to determine the merit of the proposal.

« The applicant needs to address financial assurances in 2 CWA Section 404 context and
provide a long-term management strafegy/plan for mitigation sreas.

o As pact of the ronitoring progremt for affected and reconstructed strearms, biologioal
roortoring shoutd be required to ensowe there is 1o degradation to the commumities that
inhabit the streams. Biological monitoring, Along with water chamistry and.physieal
aseegsroants, should occur: 1) prior to the initiation of mining activities 1o establish
waseline conditions; 2) during the mining activities to agwst in deterninivg potential
irapacts to aguatic habitat and water quality downstream of the impacts; and 3) for at least
five vears afler the completion of stream restoration and sife reclamation activities at the
mine site where appropuate to determine mitigation suCCess. The applicant kas not
proposed sempling during mining.- '

Tn conchusion, we scongly recommend that the Corps consider our recommendation to preparte
s BIS for this project and oty coriments above fo protect the significant resovrces within the
Pigeon Creek bottomlends. T hank you for the opportunity to review the preliminary application
for the Seven Hills Mine. We look forward fo discussing these corpmerts with yon, Please

13 40 CRR 230.91(c)
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contact Melissa Blankenghip of ovr office at (312) 836-6833 or (503) 326-5020 with any
quesiions, ‘ .

Sincerely,

Peter Swenson, Chief
Watersheds and Wetlands Branch

oo David Car, IDEM
Seott Pruitt, USFWS-Bloomington
James Townsend, USACE-Lowigville District
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United States Department of the Interior
Fish and Wildlife Service ‘

Bloomington Fistd Office (ES)
620 South Waller Street
Bloomington, TV 47403-2121
Phone: (812) 334-4261 Fax: (812) 33442745

Yanpary 10, 2074 {.m -
RECEIVED
Mr George Delancey k?ﬁ, AR oF e 4 |
1.8, Army Corps of Engineers ‘ _ COMPLIANGE CHCCMENT &
g ~e TG ASSURANCE
CRLRL-OPFW , N —
7.0. Box 489 o

Negrburgh, IN 47623-0489
Dear Mz, DeLancey:

This regponds to your leiter of August 13, 2010 requosting U.S. Fish and Wildlife Seavice (FWS)
comments on & pemit application (LR1.-2013-635) for the United Minerals Company, LLC
proposed Seven Hills Mine (5-00357) i Warrick County, Indiava.

These commentis are consisiert with the Fish and Witdlife Coordimation Act 16 U.S.C. 66l et.
seq.), the National Brvironmental Policy Act of 1969, The Bodanigered Species Act of 1973, the U
S Fish and Wildlife Servics's Mitigation Poliey, and the hadiana Coal Mining Regalatory
Program, Section 310 IAC 12-3-107. :

The proposed permit atea covers 2351 acees. The proposed weter resourse mpacts include over
11,762 feet of stream channel (2,589 feet ephemeral, 28,973 feet Inisrnitent, and 200 feet
porannial}, approximafely 458 actes of wetiaods (4015 forested, 4.45 snergent, aad 52.15
shrub), and 29 acres of open water. ‘

The peymit grea contarms 4 cambination of mndishirbed hottomland along Pigeon Creek,
including approgimately 7,876 fect of the Pigeon Creel channel, and previously mined land in
the North Millersburg, Scuth Millersburg and Aysshive pines. Most of the previously mined
{and has beso reclabmed to a mixture of forest, wildife land and aptealtire] amd

il dlie Habitat

The affected wetdands and other bottoraland forest provide abundant habjtat for nnmerous and
significant wildlife species, including migratory birds, Indtana bats (Myotis sodadis), Northern
Tong-ented bats (M. septentrionalis), and the copperbelty watey spake (Nerodia eryifrogaster
neglectd). We do pothave a comprehensive bird species fist for fhe perralt atea, however bird
surveys hy Aodubon Society members i1 the Buckskin Rotioms area north (upsiream) of the '
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permit area reported over 180 species of birds including 9 gpecies listed at thet time as State-
endangered species. ‘

An Tndiana bat mafernity colony from a known prirdary matemity roost tree has been,
docremented nsing the southeyn portion of the proposed permit area for foraging, and bat survey
" regults suggest the presence of an addifional maternity colony which forages on the northers end
*of the penuit area. The proposed mining achvity would temporarily or percuanently eliminate
. approxinately 690 acres of summer habitat for this species and restored forest will not become
suitable habitat for mauy years. i

At least one Northern Jong-eared bat matenity colony has also been dncumented using the
permif area with the capiure of xeproduetively active females during bat surveys, Novfhem long
cared bats gensally require similar sumrmer habitet to that of Indiana bats, therefore the proposed’
mning acﬁﬁty‘ would mpact approximstely 690 acres of habitat for this species.

The copperbélly waler snalee is Imown to have reproducing populations along the Pigeon Creek
corridor, Listing in sonthern Indiana was precluded due to development ofa Copperbelly Water
Spake Conservation Agreement and Strategy endorsed by the FWS, the Indiana DNR, and the
Indiana Coal Comncil (Agreement). Even thouzh it has expired, the Agreement has proven
effentive ot avoiding and conserving copperbelly water snako habitat. This permit application is
the first action we are aware of that ‘would not follow the tenants'of the Agreemsni. This type of
pining activity jn prime habitat conld canse the FWS to re-ovaluate Hsting of the southem
papulation of the copperbelly water snake. - - . ‘ :

Mitigation

A thorough review of the proposed mitigation has not been conducted; howsver, the FWY asserts
that wetiands of this magnitatdo and in this landscape location cannot be adequately restored
baged on the failure of previous efforts assaciated with the Nerth Mitlersburg Mine. The Noxth
TiBersbure mined land on the east side of the Pigeon Creele floodplain was to heve been restored
1o its presminmg condition of bottomland forest, however the actual restoration consisted chiefly

~ of amixture of uplard fields, upland nop-forested wildlife habitat and lavge, shallow permanent
impotndments. - '

Cumyulative Impacts

The proposed Seven Hills Mine, o combinstion with the two previcus Millersburg Mines, would
permanently or temporarily eliminate the vast maj ority of approximately 4000 acres of habitat
slong the Pigeon Creek corddor. As previously-stated in this letter, the bottomiand forest in the
North Millersburg permit arer was permansntly lost. In addition, the newly proposed High Point
Mine wotild inpact approximately 2,500 acres of wildtife and forest habitat, including 27 acres
of wetlands amd 63,000 fwear feet of sireams. '
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A November 2013 lefter from the U.S, Bavironmental Protections Agency (BPA) 1o the U8/
Army Coxps of Bnginecrs (Corps) requests that the Corps treat the High Point Mine and the

Seven Hills Mins as 2 sfogle project. The FWS supports this request since the mines have
overlapping permit boundaries and will share a coat processing plant.

e

PErndangered Species

The proposed project is within the range of the Federally endangerad Indiama bat (Myols
sodalis), sheeprose mussel (Pleghobagis eypiyus) aud the northern long-sared baf (AL
septensrionalis), a specles proposed.as endangered nnder the Bodangered Spesies Act. The
shotpnose wtssel is restricted to fhe Ohio Raver and will ot be impasted by the proposed
mining operation. ) '

- A stated previously, there is known somrner habitat for Indiana and norten long-cared bats

© present throughout the pernit area, and the proposed sining operation will eliminate &
sigmificant amount of habitat for these species. In avcordance with our nationgl biological
apinion issued to the Office of Suiface Mining, Urifted Mineals Company developed an Indiansg
Rat Protection and Exhancersent Plan (PEP) outlining measures 1o prindmize take of Tndiana bats.
Ta date, the northern long-eared bat has not been aridressed. ’

e northern long-eared bat was proposed for fedesal listing vnder the BSA. op October 2, 2013.
Species propesed for listing ars not afforded proteciion muder the ESA; owever as soon as a ;
listing bscomes effective, the prohibition agamst take applies. The final listing decision for the
sarthern long-cared bat is expected in October 2014. This oould cause project delays, since
potential adverse effects to the northern long-eared bat have not been. proviously addressed. -
Therefore, the FWE strongly encourages apphicants 1o address the northern long-eared bat white
it iz proposed for Hsting. Interim guidsoce on addreszing jmpacts to northermn Jonp-eared bats can
te fonnd on onling at ’

hgq;://m@xiw_s_&m!midwest_fanﬁ&ngemdfmamnmls/nlb@. pdf/NLEBinterirCruidance6lan0l4.pd
£ : : .

Tn conclusion, the FWS confinues to oppose 2 minteg plan that will substantially alter the Pigeon
Creck botfotns and result in hundreds of acres of wefland impacts. We recomiiiend thet the

" mining operation be aliered to avoid saiming disturbance in existing forest and wetland bhabitat in
fhe Pigeon Creek floodplain. '

Diae to the extenstve wildiife habitat propesed undes his mining ptan, and the extent of
curmalative impacts of mining in the Pigeon. Creek Dottomtand corsidor, we believe that
development of an Hnvironmental Iopaet Statoment is epproprigte. ’

The WS congiders the Pigeon Creek floodplain to constifute 2 praductive nd valuable public
resoures Wiich serves significant natural tiological functions, incinding food chain production,
general habitat, and nesting, spawning, rearing and vesting babitar for aguatic and fand species.
As defined by the Section 404(5)(1) Cuidelines, wo vonsider the sife 1o be a Special Aquatic Site
fhat possesses special ecological characteristies of productivity, habitat, widlife protection and
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other important and easily disruptzd ecological values, Therefore, the U.B. Fish and Wildlife
Sexvice requests that this permit be denfed. T T

Purswant to Part IV, Paragraph 3(a) of the Memorasdnm of Agreement Between the Departsent
of the Interior 2nd the Department of the Army on Section 404(q) of the Cléan Water Act dated
December 21, 1992, it is the opinion of the Department of the Juterior that the project miay rezult
in substantial aad nmacceptable impacts to aquatic resourees of national intportance.

We are providing this letter to reserve the option fo elevats this individual permit action i~
significant differences temain between onr agencies over the disposifion of thig permit, i
accordance with the Memorandum of Agreement (MOA) between the Departiaent of the Interiox
and the Department of the Army on Section 404(q) of the Clean Water Act, dated December 21,
1902, Pyrsuant to Part 1V, Paragraph. 3(b) of the MOA, it is the opinion of the Deparment of the,
Taterior that the projeet will result in substantial and rmacceptable impacts to aguafic resourees of
mational importancs, '

For forther discussion, pleass contact Marissa Reed af (812) 3344261 ext. 1215 or
marissa_reed@fws.pov. : " N L

coth B, Prtt
Field Supervisor

ce: Ramona Briggeman, IDNR Division of Reclamation. .f a.som;ille, Iy
t/%jc Langer, IDNR Division of Reclamation, Jasonville, IN
- elissa Blankenship, US BPA, Chicago, IL
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Millersburg II Mine Documents
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Colonel Ralph Grieco

District Engineer

U.8. Arny Corps of Engineers
Louigville District

P.O. Box 59

Toouimville, Rentucky 40201-0053

Attention: Mr. Ron Sadri, Reference No. 199501367 -¢is _ i

Dear Colonel Grieca:

Thig 18 in response Lo your pre-Conatruction Notilce for

activities proposed by Peabody Coal Company at thelr

Millersbury IL Nortlh operatlons near Pigeon Creek in Warrick
county, Indiana. Peabody iz requesting authorization undar
Nationwide Permit No. 21 for dimcharges into approximately 50
sorags of Palustrine Forested (PFO) wetlandg associated with their -
proposed surface aoal mining activity.

We have reviewed the matewxials you provided and we believe that
the proposal, as presently atated, doez not meet the reguirenente:
for Lhe Nationwide permit becauge (1) the applicant hasg not
avoided or minimized adverse impacts to the maximom ezxtent
practicable, and (2) the applicant's propogaed mitigakbion does not
fully address the losg of funchions and values that will occur ag
o result of the wining actieity. “

The Pigeon Créek corridor is a locally important aquabic xesource
that cannot easily be raplaced. Therefore, impacts to the
corridor should be avoided to the extent posgible, and
unavoidable impacte showld be wmitigated within the corridor. A&
major impact to the corxidor ig a levee shown in the matesrials
you provided. It appears that adverse impacts to the corridor
could be slgnificantly reduced by relocating the levees to the toe
of the slope. TUnlegs the applicant can demonstrate that this
action is totally dmpracticable, we recommend that you require
the applicant to relocate the lavee.

The applicant's proposed mitigation 1lg imsufficient to replace
the functione and valueg of PFO wetland, especially in view of
the location of the proposed off-site mitigation, time needed for
regtoration of PFO functions and values, and the uncertainty of
success.
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Recause of the valus of the Plgeomn Creak corridor, we Tagommend
rhat the applicant make every effort to locate the mitigation
area within the corrilder. Given the gize of the project area, it
appeaxrs that the applicant could restore sdditienal PFO wetlands
within the corridor.

gince the time frame for PFO reptoration is very long and because
PFO restoration hag had a high rate of failure, we xecommend that
you reguire @ mitigation ratio of at least %:1, which would
require the applicant to produce 100 acyes of PFO wetland, We
recommend that at least 50 acres of this mitlgation be within th
pigeon Creek coxridoz.

Recause of inherent probleus in successfully creating 100 acres
of PFO wetlands, monitoring during the eanthmoving and grading
phases ig critical. The propoged mitigation plan doea mot
contain enough information to indicate that sufficient monitoring
and corraective actions will take place at this time. Therefore,
the mitigabion plan should recquize additional monitoring by staff
or other representatives of your office who are experienced in
PFO repteration, and the permit ehould glearly state that the
applicant will be reguired to take any coryective actionsg thalt
vou determine necessary as 2 regult of the menitoring.

Tn summary, it appears that without further avoiding, miniwmizing.
and witigating adverse lmpacts, this project does not meet the
requirements for the Nahionwide permit. If thege issues cannot
be successFully addressed, we recowmend that you require the

applicant to apply for an individual Sectilon 404 perxmit for the
propogad activity. ’

My staff is available to discugs resolubtion of these iscues with
vou and the applicant. 1L you have any questlons, please call
M. Thomas CGlatzel of my staff at (312) 886-6678.

Sincerely,

‘Kevin M. Pierard, Chief
Watershede and Nonpoint Source Programs Branch

ce: U.8. Fish and wildlife Service, Bloomington TN
Tndiana Pept of Environmental Management , Indianapolis IN
Indiana Department af Natural Regourcesd, Indianapolis IN

«j)ﬁng %/

czzosiney | N gu?]
-:% “ .
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U.8. ARMY ENGINEER DIFTRIET, LOUISVILLE A CE 44

c@&%OEENmNmms
P.O. BOX 59 |
LOUISVILLE, KENTUCKY 402010059 |

Augugt 20, 1997

Oparations Divigion .
Regulatory Branch (South].
ID No, 199501367-rjs

RECEIVED

Mr. Andrew Short - AUG 25 1997
Peabody Coal Co. B
Lynviile Buginess Unit

P.O. 7

Iwnville, IN 47619

Dear Mr. Shoxrt: . o E

This is in regard to your application requesting authorization f
for constiuction of a levee, and surface coal mining and
reclamation agtivities in Warrick County, Indiana, The area ip
adjacent to Pigdon Creek and ie aleo specified @ IDNR Permit No.
8.00326, and 15 also known as the, Millersberg IT North permit. We
have reviewed the submitted data to determine whethex a Department
of the Army (DA) permit will be required under the provisions of
gection 404 of the Clean Water Act.

‘s stated by Peabody Coal Co. (Peabody) the IDNR:permit area g
ineludés 68 acred of juxisdictional wetlands. Approximately 50 i
acres of the wetlands would ke disturbed. Of the 50 acres, only

4.6 acree would be in the actual surface mining area, and 23.6

acres would be for areas of surface disturbance in the propesed

mining operation {(silt basing, ditchesg, runoff fiom silt basins,

lovea), Bn additional 21.8 acres would be in an area of tedporary

curfade digturbance FTor a heavy egquipment érosging. The

distu¥bance Fo¥ a Heavy eduipment cEossing was appraved by letter

dated April 3, 1297, from this office as paxrt of a "Temporary road

for moving mining wachinery" wunder 33 CFR 323.4 (Discharges not

raquiring permits) . -

. To wmihnimize the impacts of the proposed coal mining operation,
Pepbedy lds redesigned the mining opetation to aveld disturbing
190.8 acresg of jurigdictional wetland, This would include areéeas
designated as vhabitat area® in the National Congervation
agreement for the Northern Copperbelly watér anake.

_ ng mitigation for thip pioposal, Pedbody proposes both on and
off-gite mitigation. There wotlld b 25,0 acres lm the off-site
witigation area, and 40.1 adcres of wetlands in the on-slte area
within peznit No. 8-00326. The wétland type would be of a
bottonland hardweod wetland (PFOLE) .
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The informatlon supplied by you was digtributed to the
coordinating agencies in a Pre-Construction Notification (PCH) .
The responses received within the cooxdination period were frow
the U.S. Fish & Wildlife Service, Bloomington, IN, the U.S.
Environmental Protectlon Agency, Chicago, IL. We have also
received a response from the Indiana Departuent of Natural
Regources after the coument perind ended, Coples of rthe agency
regponses hdve been provided Lo you earller.

The agency regponses ave sgpentially in four aveas, (1)
reduction of furthey impacts by relocation of the levee, (2)
detailed mitigation standaxrds fox the on =nd off-site mitlgation

areas, (3) lmpacts to endangered species, and {4) requests that a
Corpg ingpector ox an independent consultant be ugaed to oversae
all phazep of the bottomland forest reclamation.

~ This office has reviewed the {nformation supplied by Peabody
for different mining permits proposed for thia area, and we )
appreciate the efforts taken to minimize. the impacts to wetland.
We would like to ensure the sudcessiul completion of the proposed
wetland mitigation. We have algo veviewed the supplemental
information providsd by Peabody ip their letters dared August 18,
19597, and August 20, 1987. )

Basad upon our xeview of the submitred data, the responscs to
the PCN and provided thig activity ig authorized by the Btate of
Tndiana gurface Minilng and Reclanation Progrem under Title V of
the gurface Mining and Control and Reclamation Act of 1977, youx
proposal. would qualify for Natlonwide authorization under 33 CFR
330, No. 21 (Suxface Coal Minlng), as published in the Federal
Register, dated December 13, 1996 provided you comply with the
enclosed General Conditions and the following Special Conditlons:

1. The mitigation plan ig part of ths reclamation plan
approved by the State of Tndiana Surface Mining Program for IDNR
permit No. $-00326, and any subsequent revisions.

2, Peabody shall copsgtruct a minimum of 25 acwes of forested
hottomland hardwood jurisdictional wetland at the off-site
mitigation axea, and a minimum of 40 acres of forested bottomland
juxisdictional jurisdictional wetlond at the on-gite area on
permit No. 8-00326. ‘ :

1, Peabody shall by January 31, 1998, submit to this office
for approval a datailed wetland witigation plan for both the on-
aita and off-gite mitigation axsas. This plen would be in
accordance with the "Wetland Compensatory Mitigatlion and
Monitoring Plan Guidelines for Kentucky'. Peabody shall make any

2
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changes to the plan requested by this office during the review
PrOoCess..

4. Peabody shall agree to contract an outside independent
consultant with expertise in wetland mitigation to prepare
detailed plang, and provide wonitoring/Ingpection sarvicas Lo
enpure the succegs of the forested wetland wmitigation areas,

Thig authorization will ba effective as soon as we regaive
your signed acceptance of the conditions. Pleage glgn and date
the duplicate copy of this letter in the spuce provided and return
the signed copy in the encloged envelope. Note that we aled
perform periodic inspectiona to énsure compliance with our permit
conditions and applicable Federal laws. - o } .

If you have any guestions, pleass contact this office by
writing to the above address, AITN: CEORL-OP-FS or Dy calling Wt .
Romny J. Sadri at (502) 582-5452. Any correspondence on this
matter should refer to our ID No. 199501387-rjs.

_Sincexsly,

ORIGINAL BIGNED
Daniel L. Bvans
Chief, South Section

egulatery Brandh

© Enclosuxe

(I accept the conditions of this authorization)

P

FPeabody Coél' Co, Date A

(ad
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ADDRESSES FOR COORDINATING AGENCIES

Mr. David Schulenberg

Chiof, Wetlands Regulatory Section
WQW-16T

V.5, Bovivonmental Protaction Agency
Region 'V

71 West Jackson Boulevard

Chicago, Tlinois 60604

Mr. Dave Hudak

- Field Supervisos
U.S. Deparoment of the Interior
Fish and Wildlife Service
620 South Walker Strest
Bloomington, Tndlena 474032121

ME Stove Jose .

Divigion of Fish end Wildlife
Department of Natural Resources

4072 Woest Washington Street, Roem 273
Indianapolis, Indiana 46204

Mr. Davld Phillips

Division of Reclamation

Tadizna Diepartment of Natural Resources -
RR # 2, Bax 129
Jasonville . 47438

Inspectlon Crew (Sparks)
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